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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 


ARTHUR S. CHEEKS, SR. 


Vv. 


Plaintiff 


Civil Action 
No. 2506-64 


THE WASHINGTON HOSPITAL 


CENTER 


Defendant 


RELEVANT DOCKET ENTRIES 


Oct. 12, 1964 
Oct. 12, 1964 
Nov. 9, 1964 - 


Nov. 9, 1964 
Jan. 28, 1965 
Mar. 16, 1965 
Apr. 23, 1965 
Apr. 28, 1965 


May 26, 1965 


Aug. 16, 1965 
Aug. 20, 1965 
Aug. 23, 1965 


Mar. 23, 1966 
Apr. 12, 1966 


Complaint, appearance 
Summons 


Answer of defendant to complaint, Appear- 
ance of Jackson, Gray & Laskey. 


Calendar 


Interrogatories by deft. to pltff. 
Called. Asst. Pretrial Examiner 


Answer of plaintiff to interrogatories. 


Notice of defendant to take deposition 
of plaintiff. 


Deposition of Arthur Cheeks, Sr., plain- 
tiff, May 14, 1965. 

First notice under rule 13. 

Motion of plaintiff to stay rule 13. 


Consent Order staying operation of Rule 
13 for 60 days. Jones, J. 


First Notice Under Rule 13. 
Motion of pitff. to stay Rule 13. 


Apr. 14, 1966 
Apr. 27, 1966 
Apr. 29, 1966 
June 9, 1966 


July 8, 1966 
Dec. 29, 1966 


Jan. 4, 1967 
Jan. 6, 1967 
Feb. 27, 1967 


Mar. 22, 1967 


Mar. 30, 1967 


Apr. 25-May 
4, 1967 


May 4, 1967 
May 8, 1967 
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Opposition of deft. to motion to stay Rule 
13. 


Order staying Rule 13 for 60 days. Mc- 
Garraghy, J. 


Order staying rule 13 for 60 days. Mc- 
Garraghy, J. 


Notice of pltff. to take deposition of Mar- 
ian Barlen. 


Deposition of Marian W. Barlen. 

Cause dismissed under Rule 13 as of 12- 
29-66. By Clerk. 

Motion of pitf to reinstate. 

Opposition of deft to reinstate. 


Order reinstating cause; cause to be placed 
on Ready calendar on March 21, 1967; 
pretrial to be held immediately after 
cause is on Ready Calendar. McGuire, J. 

Pretrial Proceeding; pltff. may take depo- 
sition of Dr. Arch Reddick; ad damnum 
clause increased to $200,000.00. Pre- 
trial Examiner. 

Notice of plaintiff to take deposition of 
Dr. Arch L. Riddick. 


Trial. Curran, CJ. 
Deposition of Dr. Henry S. Robinson, Jr. 


Trial resumed; same jury and same alter- 
nates; alternates discharged; verdict for 
plaintiff against the defendant in the 
sum of Thirty-Eight Thousand Eight- 
Hundred and Fifty Dollars; jury dis- 
charged. 


JA3 


May 8, 1967 Verdict and Judgment for the plaintiff Ar- 
thur S. Cheeks, Sr., against the defend- 
ant, Washington Hospital Center, in the 
sum of Thirty-Eight Thousand Eight- 
Hundred and Fifty Dollars ($38,850.00) 

May 18, 1967 Motion of deft for judgment Non Obstanta 
Verdicto or for a new trial. 

May 29, 1967 Opposition of pltf to motion for judgment 
non abstante verdicto or for a new trial. 

June 9, 1967 Memorandum of deft in reply to pltff’s 
opposition to motion for judgment NOV 
or for a new trial. 

June 23, 1967 Oral motion of deft for judgment N.O.V. 
or for a new trial, heard argued and 
taken under advisement. Curran, C.J. 

June 30, 1967 Order denying motion of deft for judg- 
ment N.O.V. or for a new trial. Curran, 
CJ. 

July 27, 1967 Notice of appeal by deft from order of 
5/8/67 and order of 6/30/67. 


[Filed Oct. 12, 1964.] 


COMPLAINT FOR NEGLIGENCE 
(Malpractice) 


1. The matter in controversy exceeds the sum of Ten 
Thousand Dollars, exclusive of interest and costs. 


2. On March 21, 1963 the plaintiff was admitted to the 
defendant hospital for the medical care and attention of in- 
juries he received from a fall at work. At the time of the 
fall the plaintiff sustained a fracture of the right femur, 
among other injuries. After the defendant, its servants, 
agents and/or employees placed the plaintiff’s right leg in 
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a full leg cast, and secured the cast with a cloth sling, said 
sling broke, was repaired and broke again causing an over- 
riding of the fragments of the femural fracture necessitating 
surgery. The sling broke on or about April 1, 1964. 


3. In addition to the above-mentioned negligence, be- 
cause of continued lack of proper care and attention the 
plaintiff suffered a heart attack, blood clot and was required 
to remain under anesthesia prior to surgery for a prolonged 
period due to a lack of adequate surgical assistants, all of 
which contributed to worsening his already serious condi- 
tion. 


4. The plaintiff’s condition was worsened and greatly 
aggravated by the negligence of the defendant, its agents, 
servants and/or employees in failing to properly care for the 
plaintiff, failing to install a sling sufficiently strong to hold 
the weight of plaintiff’s cast, failing to provide adequate 
personnel during surgery and in failing to take precautions 
to prevent the blood clot. 


5. Asa result of defendant’s continuing negligent acti- 
vity the plaintiff has been rendered almost totally disabled, 
which condition is permanent. 


As a result of the negligence above described the plain- 
tiff has suffered and will continue to suffer physical pain 
and mental anguish, has suffered and will continue to suffer 
a loss of earnings and earning capacity, and has incurred and 
will continue to incur substantial expense for medical care 
and attention. 
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WHEREFORE, the plaintiff demands judgment of the 
defendant as damages in the full and just amount of One 
Hundred Thousand Dollars ($100,000), plus interest and 
costs. 

ASHCRAFT AND GEREL 
By Martin E. Gerel 


JOSEPH H. KOONZ, Jr. 
Attorneys for Plaintiff 


JURY TRIAL REQUESTED 


Joseph H. Koons, Jr. 


[Filed Nov. 9, 1964.] 
ANSWER TO COMPLAINT 


First Defense 


The Complaint files to state a claim against the defend- 

ant upon which relief can be granted. 
Second Defense 

1. Admitted. 

2. The defendant admits that the plaintiff was admitted 
to its hospital on March 21, 1963 under the care and super- 
vision of his private physician, admits that plaintiff was hos- 
pitalized as a result of a fall at work in which he had sus- 
tained injuries, including fractures. The remaining allega- 
tions of paragraph 2 are denied. 

3. The defendant denies all allegations of negligence and 
denies that any of the conditions of which the plaintiff 
complains were caused by any negligent act of omission or . 
commission on the part of any of its agents, servants or em- 
ployees. 

4. Denied. 
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5. Defendant denies all allegations of negligence and says 
that it is without knowledge or information sufficient to 
form a belief as to the nature and extent of plaintiff’s al- 
leged injury and damage. 


Third Defense 


The hospital and nursing care and treatment rendered the 
plaintiff by the defendant were in accord with the standards 
for such care and treatment prevailing in the District of Col- 
umbia at the time complained of. 


JACKSON, GRAY & LASKEY 


By John L. Laskey 
Attorneys for Defendant 


[Certificate of Service dated November 6, 1964.] 


[Filed August 23, 1965.] 
ORDER 


Upon consideration of plaintiff's Motion to Stay Rule 
13 for sixty (60) days to permit additional discovery, there 
being no opposition thereto, it is this 23rd day of August, 
1965, 


ORDERED that the Motion to Stay Rule 13 be, and the 
same hereby is, granted. 


JONES, J. 
I consent: 


Thomas P. Jackson, Esquire 
Attorney for Defendant 


[Certificate of Service.] 


[Filed April 27, 1966.] 


ORDER 


Upon consideration of plaintiff's Motion To Stay Rule 
13 for sixty days to permit additional discovery, and after 
hearing oral argument thereon, it is this 27th day of April, 
1966, 


ORDERED that the Motion To Stay Rule 13 for an addi- 
tional sixty days be, and the same hereby is, granted. 


McGARRAGHY, J. 
[Certificate of Service dated April 26, 1966.] 


[Filed February 27, 1967.] 
ORDER 


Upon consideration of the motion to reinstate, together 
with the opposition of the defendant, and after hearing oral 
argument thereon, it is this 27th day of February, 1967, 

ORDERED that the motion to reinstate be, and the same 
hereby is, granted, and it is 

FURTHER ORDERED that this action be placed on the 
ready calendar on March 21, 1967, and it is 


FURTHER ORDERED that a pretrial be held immediately 
after the case is placed on the ready calendar. 


Judge Matthew F. McGuire 
[Certificate of Service] 
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ARTHUR S. CHEEKS, SR. 
2506-64 
THE WASHINGTON HOSPITAL CENTER 


March 22, 1967 


Action for damages for personal 
injuries due to negligence, malpractice. 


THE PARTIES AGREE TO THE FOLLOWING STATE- 
MENT OF FACTS AND STIPULATE THERETO: 


The P entered Washington Hospital Center on March 21, 
1963, following a fall during the course of P’s employment. 
His private physician made a closed reduction of a fracture 
of the right femur sustained in said fall on March 26, 1963, 
and, thereafter, made an open reduction of the same frac- 
ture on March 30, 1963. 


THE PLAINTIFF CLAIMS that after his leg was placed 
in a full leg cast, D, its agents, servants or employees, se- 
cured the cast with a cloth sling which broke, was again se- 
cured by D, its servants, etc., after repairs by them and then 
broke again. He asserts that his injuries described below and 
his special damages were caused by the negligence of the 
D through its agents, servants or employees in failure to in- 
stall a sling sufficiently strong to hold the weight of P’s leg 
in a cast; attaching defective sling to P’s cast in that it was 
not strong enough; improperly repairing sling once it had 
broken, in that they merely taped it; using the same broken 
sling a second time after it had broken twice; failing to pro- 
vide adequate personnel during surgery causing the P to re- 
main under anesthesia for a dangerously long period of 
time, resulting in a worsening of his already serious condi- 
tion; failure to give P the care and attention necessary to 
avoid bed sores, pneumonia and blood clotting in that the 
D, its agents, servants and/or employees neglected to phy- 
sically turn the patient in bed as prescribed; upsetting the 
P by failing to attend him to the extent that the P suffered 
a heart attack. 
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The P’s claimed injuries and special damages are set out 
in the statement which is attached hereto, made a part here- 
of, incorporated herein by reference marked Ac 

THE DEFENDANT THE WASHINGTON HOSPITAL 
CENTER denies all allegations of negligence on the part 
of any of its agents, servants, or employees, or on the part 
of any persons for whose actions it is in law responsible. 


STIPULATIONS 


The parties agree to file with the Clerk of the Court and 
to mutually exchange, on or before April 8, 1967, a list of 
the names and addresses of witnesses known to them, 
including medical and expert witnesses, who have knowledge 
of any aspect of this case indicating those who may be used 
at the trial. Impeachment witnesses are not to be included. 


The following may be admitted in evidence without for- 
mal proof, subject to all legal objections: x-ray plates and 
reports; HEW Mortality Tables; hospital records re P. 


The parties agree to the mutual exchange of all medical 
reports of examining or treating physicians, now in hand, 
on or before April 8, 1967, and a similar exchange of all 
other such reports within 48 hours of the alert of this case 
for trial. 


Counsel for P agrees to make the P available for the pur- 
pose of a physical examination by physician of D’s choice 
before, but not to interfere with, trial. 

Counsel for P may take the deposition of Dr. Arch Rid- 
dick provided no delay in the trial of this case results there- 
from. 

At Pretrial, counsel for P moved to increase the ad dam- 
num in this case from $100,000.00 to $200,000.00. The 
D objected strongly. However, the Examiner recommends 
said motion be allowed. 
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The Examiner has requested counsel to appear at tial 
with the maximum amount of authority to settle this case 
which will be allowed them by their principals. 


Pretrial Examiner 
Joseph H. Koonz, Esq., Atty. for P 
John L. Laskey, Esq., Atty. for D 


[Filed March 30, 1967.] 
NOTICE OF TAKING DEPOSITION 


To: The Defendant 


Please take notice that on April 17, 1967, commencing 
at the hour of 4:00 p.m., the plaintiff, Arthur S. Cheeks, 
Sr., through his counsel of record, will take the deposition 
upon oral examination, pursuant to the Federal Rules of 
Civil Procedure, of 

Dr. Arch Lockhart Riddick 

1835 Eye Street, N.W. 

Washington, D.C. 
Said deposition will be taken before Friedli, Wolff & Pastore, 
Notary Public in and for the District of Columbia, or some 
other officer authorized by law to administer oaths, at the 
office of Ashcraft and Gerel, 925 15th Street, N. W., Wash- 
ington, D. C. 


ASHCRAFT AND GEREL 


By Joseph H. Koonz, Jr. 
Attorney for Plaintiff 


[Certificate of Service] 
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JACKSON, GRAY AND LASKEY 
WASHINGTON, D.C. ~ 


April 6, 1967 


Hon. Robert M. Stearns, Clerk 
United States District Court 
for the District of Columbia 
John Marshall Pl. and Constitution Ave., N.W. 
Washington, D.C. 20001 


Re: Cheecks v. Washington Hospital Center 
___ Civil Action No. 2506-64 


Dear Mr. Stearns: 


Pursuant to the Pre-Trial Order entered herein, the fol- 
lowing is a list of witnesses presently known to the defend- 
ant, exclusive of impeachment and rebuttal witnesses: 


Marian W. Barlen 

5923 - 15th Avenue, Hyattsville, Maryland 

Arch L. Riddick, M. D. 

1835 Eye Street, N. W., Washington, D. C. 20006 

Dunlop Ecker 

Washington Hospital Center, 110 Irving St., Wash- 
ington, D. C. 

Alan S. Tobin 

1700 K Street, N. W., Washington, D. C. 20006 

Leah White, R. N. 

Veterans Administration Hospital, Washington, D. C. 

Frank G. MacMurray, M. D. 

1150 Connecticut Avenue, N. W., Washington, D. C. 

Leonard T. Peterson, M. D. 

916 - 19th Street, N. W., Washington, D. Cc. 

Roger White 

1700 K Street, N. W., Washington, D. C. 
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Gunter J. Augustin, M. D., Groover, Christie & 
Merritt, c/o Washington Hospital Center, 110 Ir- 
ving St., Washington, D. C. 

K. Loenes, Nurse 

Washington Hospital Center, 110 Irving St., 
Washington, D. C. 

C. Strickler, Nurse 

Washington Hospital Center, 110 Irving St., 
Washington, D. C. 


JACKSON, GRAY & LASKEY 


By 
Thomas Penfield Jackson 


TBJ:ka 

cc: Joseph E. Koonz, Jr., Esq. 
Ashcraft & Gerel 
925 - 15th Street, N. W. 
Washington, D. C. 20005 
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ASHCRAFT AND GEREL 
WASHINGTON, D.C. 20005 


April 7, 1967 


Clerk of the Court 

United States District Court 
for the District of Columbia 

John Marshall Place and 
Constitution Avenue, N. W. 

Washington, D. C. 20001 


Re: Arthur S. Cheeks, Sr. v. 
Washington Hospital Center 
Civil Action No. 2506-64 


Dear Sir: 


In accordance with the pretrial order, the following is a 
list of witnesses known to the plaintiff who may be called 
on his behalf at the time of the trial: 


1. Dr. Arch L. Riddick 
1835 Eye Street, N. W. 
Washington, D. C. 


Dr. Frank G. MacMurray 

1150 Connecticut Avenue, N. W. 
Washington, D. C. 

Dr. Leonard T. Peterson 


916 - 19th Street, N. W. 
Washington, D. C. 


Mr. Ward 

Orderly at Washington Hospital Center 
110 Irving Street, N. W. 

Washington, D. C. 

Mr. and Mrs. Harold Moore 


830 South Barton Street 
Arlington, Virginia 
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Mr. Arthur Cheeks, Jr. 
512 - 11th Street, S. E. 
Washington, D. C. 


Marion Barlen 
5923 - 15th Avenue 
Hyattsville, Maryland 


Medical Records Librarian 
Washington Hospital Center 
110 Irving Street, N. W. 
Washington, D. C. 


Drs. Groover, Christie and Merritt 
Department of Radiology 
Washington Hospital Center 

110 Irving Street, N. W. 
Washington, D. C. 


Dunlop Ecker 

Washington Hospital Center 
110 Irving Street, N. W. 
Washington, D. C. 

Roger White 

1700 K Street, N. W. 
Washington, D. C. 

(Nurse) Kloenes 
Washington Hospital Center 
110 Irving Street, N. W. 
Washington, D. C. 


(Nurse) C. Strickler 
Washington Hospital Center 
110 Irving Street, N. W. 
Washington, D. C. 


Very truly yours, 


Joseph H. Koonz, Jr. 
JHK/mm 


cc: Thomas Penfield Jackson, Esquire 


[Filed May 8, 1967.] 
VERDICT AND JUDGMENT 


This cause having come on for hearing on the 25th day 
of April, 1967, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Mrs. Ellen I. Knox James C. Chapman 
Lindberg Brewer Mrs. Katie M. Tillman 
Victor M. Miller Mrs. Beatrice Taper 
Mrs. Lizziel Murphy Mrs. DeLois B. Tolliver 
Martin J. McMahon Miss Edna Lanham 
Eugene Townes Miss Henrietta Jones 


who, after having been duly sworn to well and truly try the 
issues between ARTHUR S. CHEEKS, SR., plaintiff and 
THE WASHINGTON HOSPITAL CENTER, defendant, and 
after this cause is heard and given to the jury in charge, they 
upon their oath say this 8th day of May, 1967, that they 
find the issues aforesaid in favor of the plaintiff and that 
the money payable to him by the defendant by reason of 


the premises is the sum of Thirty-Eight Thousand Eight- 
Hundred and Fifty Dollars ($38,850). 


WHEREFORE, it is adjudged that said plaintiff recover 
of the said defendant in the sum of Thirty-Eight Thousand 
Eight-Hundred and Fifty Dollars together with costs. 


ROBERT M. STEARNS, Clerk 

HARRY M. HULL, Clerk 

By James A. Caulfield 
Deputy Clerk 


Chief Judge EDWARD M. CURRAN, 
Presiding 


[Filed May 18, 1967.] 


MOTION OF DEFENDANT FOR JUDGMENT NON 
OBSTANTE VERDICTO OR FOR A NEW TRIAL 


Now comes the defendant and moves the Court to enter 
judgment in favor of the defendant against the plaintiff not- 
withstanding the verdict of the jury or, in the alternative, 
that the Court grant a mistrial or, in the further alternative, 
that the Court grant a mistrial unless the plaintiff accepts 
a remittiur of the excessive amount of the verdict, and for 
grounds says: 

1. The plaintiff’s proof with respect to causation left the 
question as to causation equally balanced and therefore, did 
not sustain the burden placed upon the plaintiff. 


2. The verdict was contrary to the weight of the evidence. 


3. The amount of the verdict is such that the jury ob- 
viously did not understand the Court’s instructions or if it 
did understand, did not follow them. 


4. The Court erred in permitting the plaintiff to call an 
expert medical witness not listed in accordance with the 
Pre-Trial Order and not identified until after the start of 
trial, and this error was not corrected by permitting coun- 
sel for the defendant to depose the witness on the afternoon 
before the witness was called to testify. 


5. The interruptions and delays in the trial procedure, 
each of which occurred for reasons beyond the control of 
court and counsel, were so frequent and prolonged that the 
jury could not have fully and thoroughly recalled the en- 
tire medical testimony presented in the case, and the ver- 
dict was excessive in that it obviously attributed all of the 
plaintiff’s disability and damage to the incidents involving 
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the breaking of the sling and made no allowance or deduc- 
tion for injury and residual damage attributable to the ini- 
tial fractures, for which the defendant was not responsible. 


JACKSON, GRAY & LASKEY 
By John L. Laskey 
Attorneys for Defendant 


[Certificate of Service dated May 18, 1967.] 


[Filed June 30, 1967.] 
ORDER 


Upon consideration of the motion of the defendant for 
judgment N.O.V. or for a new trial filed herein 5/18/67, it 
is this 30th day of June, 1967, 


ORDERED that the motion be, and the same hereby is 
denied. 
ROBERT M. STEARNS, Clerk 
By James A. Caulfield 
Deputy Clerk 


EDWARD M. CURRAN 
Presiding Judge 


[Filed July 27, 1967.] 
NOTICE OF APPEAL 


Notice is hereby given this 28th day of July, 1967, that 
the defendant, Washington Hospital Center hereby appeals 
in the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
8th day of May, 1967 in favor of the plaintiff, Arthur S. 
Cheeks, Sr. against said Washington Hospital Center, defend- 
ant, and from the Order of June 30, 1967, denying the 
Motion of said defendant for Judgment N.O.V. or for a 
New Trial. 


JACKSON, GRAY & LASKEY 


By: John L. Laskey 
Attorney for Defendant 


Copy for Martin E. Gerel and 
Joseph H. Koonz, Jr., Esqs., 


Ashcraft and Gerel 
925 15th St., N.W. 
Washington, D.C. 


DEPOSITION OF DR. HENRY S. ROBINSON, JR. 


[3] MR. LASKEY: This deposition is being taken with- 
out notice, without written notice, pursuant to the authori- 
zation of Chief Judge Edward M. Curran given in open court 
this day during the morning session following my advice to 
Judge Curran that I had attempted to interview Dr. Robin- 
son on Monday, May 1, but had been informed by Dr. Rob- 
inson when calling his office the second time in the after- 
noon of that day, and on the second time speaking to Dr. 
Robinson, that he was not told to discuss the case with me. 
I advised Judge Curran that I had wished to interview Dr. 
Robinson since he had not been identified as a witness in 
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the case in the list of witnesses pursuant to the pre-trial or- 
der or at any time before Friday afternoon, April 28th, and 
that I would object to Dr. Robinson testifying unless I had 
an opportunity to depose him prior to his being called as 

a witness. 

In reciting this, Dr. Robinson, I want you to have the 
factual background which led to this, which I recognize has 
been a great inconvenience to you, and which we regret, 
but because of the circumstances it left me no other alter- 
native. 

[4] MR. KOONZ: I would just like to add this. The Court 
has ruled that this deposition may be taken. Anything I 
might say in this regard is irrelevant at this time. However, 
I would like to advise counsel for the defendant that in my 
previous discussion with Dr. Robinson after leaving court 
this morning, at which time I advised him that I was unable 
to delay the taking of this deposition until later this after- 
noon, as he requested, Dr. Robinson indicated that he had 
been served with a subpoena, at which time he was given 
a check in the amount of $4 or $4.50. I’m not sure. This 
will serve to inform you, Mr. Laskey, that if the doctor is 
asked any opinion questions he will no doubt send you a 
bill for these opinions. 

I am merely stating this to you so that you may be ap- 
prised of the doctor’s position, at least in so far as he has 
related it to me. 

MR. LASKEY: And] in turn will immediately forward 
the bill to you since it was, in my opinion, your handling 
of the case or through your instruction, whether they were 
correctly understood by your associate, which had precluded 
me doing what I had intended to do, which was to see the 
doctor at his office on the understanding [5] that we would 
pay for the time. We would certainly credit that against 
any bill which might be rendered for a half hour’s consul- 
tation. But any other bill I am going to send you. 

MR. KOONZ: As long as we understand each other, I 
think we can then proceed. 

Thereupon 
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DR. HENRY S. ROBINSON, JR., 
was called for examination by counsel for defendant and, 
after having been sworn by the notary, was examined and 
testified as follows: 
EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. LASKEY: 

-Q. Doctor, would you give us your full name, please. A. 
Henry S. Robinson, Jr. 

Q. And you are a physician licensed to practice in the 
District of Columbia specializing in orthopedic surgery? A. 
I am, sir. 

Q. Doctor, have you had occasion to confer with Mr. 
Koonz and to examine certain X-ray photographs relating 
to one Arthur Cheeks? A. Yes, I did. Last Friday, April 
28th. It was [6] last Friday. 

Q. Were you given in addition to the photographs any 
additional information with respect to Mr. Cheeks and the 
lawsuit in which he is the plaintiff? A. Yes. I examined 
Mr. Cheeks Friday evening, April 28, at my office. I ex- 
amined him and X-rayed him, sir. 

Q. Were you given any history either by Mr. Cheeks or 
by Mr. Koonz or by anyone else relating to the course of 
events affecting Mr. Cheeks and his injury as they began on 
March 21, 1963? A. Yes, sir. 

When I saw Mr. Koonz Friday afternoon I reviewed the 
X-rays and the hospital records and Friday evening I took 
a history and examination and X-rayed Mr. Cheeks. 

Q. What was the history which you obtained from all 
of these sources, in abbreviation? A. Well, the history from 
Mr. Cheeks was written down. I didn’t write down any his- 
tory from Mr. Koonz. I just went over the record and the 
X-rays with him. It was essentially the same, what Mr. 
Koonz told me that Mr. Cheeks related. 

Q. Will you give us the history in so far as it [7] deals 
with the actual injury of March 21, 1963. A. Yes. 

The patient, a 68-year-old male, stated he fell on the job 
on March 21st, 1963, falling about 31 feet, injuring his back 
and right leg. He was taken from the scene of the accident 


JA 21 


to Washington Hospital Center, where he was examined, 
X-rayed, found to have a compression fracture of the spine 
and comminuted fracture of the right femur. 

He was in the hospital until September 15th, 1963, after 
which he was on crutches and wore a leg brace. A plaster 
cast which was applied in the hospital was on until about 
August 1963 and while in the hospital before the open re- 
duction his leg fell twice. He stated that his leg was sus- 
pended to an overhead bar, and he measured about this dis- 
tance (indicating) that it fell. 

Q. About 18 inches? A. Yes. 

He said it fell twice. And after that he was operated on. 
MR. KOONZ: I have this photograph with me that Mr. 
Jackson wanted to bring. I said I would take responsibility 
for it in case you wanted to use it during [8] your ques- 

tioning. 
BY MR. LASKEY: 

-Q. Did you have information to the effect that the frac- 
ture of the femur was an oblique fracture and was 
communited? A. What I reviewed was more of a transverse 
comminuted fracture. There was one oblique fragment but 
the main fragment was a transverse fragment. 

-Q. And that was from the X-rays which you reviewed 
on Friday at your office and X-rays produced by Mr. 
Koonz? A. That is right, sir. 

-Q. Can you handle these X-rays without a view box? A. 
Yes, sir. 

Q. I am giving you a group of X-rays which are the X- 
rays identified as Plaintiff's Exhibit No. 4, and I will ask 
you to start with the X-ray of March 21, ’63. A. This is 
one of the X-rays of March 23 taken in what we call the 
anterior-posterior, the A-P. 

-Q. That is 321, isn’t it, Doctor? A. That’s correct. 

Q. Would you describe the area which you have referred 
to as transverse? A. That is the junction of the middle and 
lower [9] third (indicating). I would call that more or less 
the transverse. And that’s an oblique fragment there (indi- 
cating). 


JA 22 


Q. There is an oblique fragment that is in there. What 
is that, the distal— A. The distal. 

Q. —portion of the femur? A. And this (indicating) 
looks like a comminution. 

There is a better film. This is 330. 

MR. LASKEY: Off the record. 

(Discussion off the record.) 
MR. LASKEY: Doctor, we are back on the record now. 
BY MR. LASKEY: 

Q. There was only one X-ray of March 212 A. An A-P 
view. 

Q. The fracture is at the junction of the middle— A. 
Middle and lower third. 

Q. And lower third. 

Is that distal portion of the fracture displaced? A. Yes, 
it is, sir. 

Q. In what direction? A. In this view I can’t exactly 
tell you because I only have one view. It is displaced up- 
ward. 

[10] Q. Is there also overriding? A. Yes. Overriding 
of about an inch. 

The other fragment here (indicating) would be, say, about 
an inch and a half, inch and a quarter. 

Q. What portion of the fragment do you say is an oblique 
fracture? A. It would have to be the medial side. I see 
here (indicating) the pelvis. It would be on the medial as- 
pect. 

Q. Will you examine the X-rays of March 26th. A. Here 
is one on the 26th. 

MR. KOONZ: There should be two of those, Doctor. 

THE WITNESS: In this view you can see the transverse 
fracture more clearly. Here (indicating) is a comminution, 
and this (indicating) is the piece that is broke off there. 
Looking at it, I wouldn’t call that an oblique fracture; it 
would just be a fragment that has been broken off. 

BY MR. LASKEY: 

Q. How about the second film on the 21st; does that 

show any oblique aspect? A. That shows a butterfly pat- 
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tern of the comminution there. That is the third and fourth 
fragments here [11] (indicating). That’s transverse there 
(indicating). 

Q. Transverse is the upper fragment, is that correct? A. 
No. This (indicating) is the upper fragment here, the long 
portion of the bone. That is a little rounded there (indi- 
cating). That is not as transverse as this portion here (indi- 
cating) because the piece has been broken off. Now, if you 
would call it oblique, it would be on the medial side of the 
distal fragment. 

Q. Now, the lower fracture line on the film of 26 March 
63, which is numbered 25884, does that distinguish it 
from this one (indicating)? A. 25884. 

Q. They are not the same? A. Yes. Because, see, one 
is a lateral view and one is the A-P view. 

Q. Now, the one I have in my hand which we have just 
been discussing, is that a lateral? A. That is A-P. This (in- 
dicating) is the A-P. 

Q. The lateral view, the film showing the lateral view of 
the femur, directing your attention to the lower fracture 
line (indicating)—am I describing [12] that correctly? A. 
That’s correct. 

Q. —extends approximately half way through the bone, 
would you say that is a fair description? A. That’s correct, 
sir. 

-Q. That is definitely an oblique line, is it not? A. Yes. 
This portion here (indicating). 

Q. Would that oblique line prevent part of the bearing 
surface or union surface in the event alignment was achieved 
through a closed reduction? A. Yes, it would. 

Q. And being oblique, it would have a tendency to slip, 
would it not? A. That portion would, but the main por- 
tion is transverse and probably would not slip. 

Q. But the main portion has only a limited surface of 
contact, is that correct? A. It has more contact than the 
oblique portion, oblique fragment. 

Q. But it has less than full? A. That’s correct, sir. 

Q. Less than full. 


JA 24 


So a portion of the fracture, you would say, would [13] 
be transverse and a portion oblique? A. That’s correct, sir. 

Q. And in addition to that there is a fragment which has 
oblique aspects in its relation to the larger fragments, is that 
not correct? A. That’s correct, sir. 

-Q. Were you aware, Doctor, that after the reduction of 
the fracture by open reduction that the limb was placed in 
acast? A. After the open reduction? 

Q. Yes. A. Yes, sir. stayed there until August and 
then a brace was put on. . 

Q. Let me go back. 

Is it your information that after the closed reduction on 
March 26 the right leg was placed in a full cast from hip to 
toe, or at least ankle? A. Nota full. As I understand it, 
it was a single spica. That is, he pointed to just below the 
axilla down to the toes on the affected side and to the 
groin on the unaffected side. We would call that a single 
spica. 

Q. Would that be the same description as the [14] de- 
scription contained in the operative report, that the femur 
was placed in a hip spica cast, including the leg and pelvis, 
and the Golthwaite frame then was hyperextended and a 
cast extended up to the shoulder, maintaining the patient 
in hyperextension? A. Except that it doesn’t say whether 
it is a hip spica. But the hip spica can be classed as a full, 
one and a half, or a single, and that does riot say which of 
these spicas it was. But I imagine it was a single spica since 
it brought it all the way up to the axilla. Usually if you 
bring it up that far you do not need to put a double spica 
or a one and a half on. 

Q. Now, Doctor, assuming that that patient following 
that closed reduction was returned to his room, assume that 
on one occasion between March 26th and the occasion when 
the testimony relates that the sling broke and the leg fell 
for the first time, that between those events the following 
actions and events took place: The patient was turned by 
direction of his doctor to his left side and returned on a 
number of occasions, several times each day, in order to 
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prevent the accumulation of fluids and other adverse effects 
of one maintaining the same position too long, assume also 
that he had [15] a horizontal bar over the bed which he 
was instructed to use in moving his body from time to time, 
assume further that he was on one occasion at least taken 
out of bed, transferred from his bed to a mobile stretcher 
and taken to the X-ray department, also assume that in ad- 
dition to being turned several times each time that he had 

a Foley catheter which was draining which required nursing 
attention usually given with a Foley catheter, that on the 
29th he had a large bowel movement, and that he had com- 
plained of pain in the right leg on at least one occasion, all 
of this being prior to the falling or the breaking of the sling 
and the falling of the leg the distance you have indicated, 
can you say with reasonable medical certainty that the re- 
duction of this fracture on Mr. Cheeks obtained on March 
the 26th, 1963, had remained as aligned at that time and in 
good position? 

MR. KOONZ: I object to the question. 

Are you finished, Mr. Laskey? 

MR. LASKEY: Yes. 

MR. KOONZ: For these reasons: There is no evidence, 
as I recall, No. 1, that the patient was turned at least several 
times a day. The record in this account speaks for itself. 
There is also no evidence to my knowledge [16] that the 
patient was removed from his bed after the 26th of March 
and put on a stretcher. 

MR. LASKEY: I am referring to the deposition testi- 
mony which Mr. Cheeks said he gave. 

MR. KOONZ: I am making this objection for these rea- 
sons. 

MR. LASKEY: Yes. I understand. I am not arguing 
with you. I just wanted to point that up to you. 

MR. KOONZ: I think until the Doctor is given an oppor- 
tunity, No. 1, to see what the X-ray shows on March 26, 
which he has not been shown here today for the deposition, 
and those X-rays which were also taken on March 30th, the 
day of the first fall, that he would not be in a position to 
answer the question. 
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Doctor, my objection is noted for the record. Under the 
rules, I believe if you want to and feel you can you may 
answer the question. Mr. Cheeks is protected. 

BY MR. LASKEY: 

Q. In light of Mr. Koonz’s remarks, you did see here to- 
day the X-rays of March 26th, didn’t you? A. March 20-— 

Q. Sixth. 

That was the day of the open reduction. [17] A. Yes, 
that was the 26th. 

MR. KOONZ: That would throw out that portion of my 
objection. 

You did see the alignment on March 26th? 

THE WITNESS: Yes. The second group was March 
26th. I think that was the date it was reduced, because it 
had the instruments in the field—I mean in the X-ray field. 

MR. KOONZ: In so far as my objection went to that 
portion of your question, I will withdraw that, but my ob- 
jection remains for the reasons previously given. 

MR. LASKEY: All right. 

Now I think maybe it would be a good idea, Mr. Wolff, 
if you would go back and read the question. 

(Question read.) 

THE WITNESS: First my assumption would be that the 
Foley catheter or giving of an enema should have no dele- 
terious effect on the fracture at all. If the doctor who re- 
duced the fracture thought it was sufficiently stable—or suf- 
ficiently unstable, I do not think that he would give orders 
to have the patient turned over or transported. 

Now, as far as the pain is concerned, if a patient com- 
plained of pain and I thought that was doing so, I [18] 
would have that fracture site immediately X-rayed, so I 
could not say—I mean, that would be the only answer that 
I could give you, sir. 

Q. And a complaint of pain at the fracture site could 
indicate that the fracture had gone awry or the alignment 
had gone awry? A. That could be one of the indications. 
If it was just a fleeting pain, that wouldn’t, but if it were 
a constant, sharp pain and he complained of that, that 
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would be an indication. But just a patient—they always have 
pain around the fracture site while it is healing. 

Q. Doctor, in the case of a man of Mr. Cheeks’ age who 
sustains a fall of some 31 feet and that the landing is a 
known jarring, that it causes a compression fracture of the 
spine in addition to the comminuted fracture of the right 
femur which we have been discussing, and assume also that 
that patient had numerous abrasions and was received in a 
state of shock, would that traumatic experience have an ef- 
fect on the musculature of the body which would last be- 
yond the day of the fall and for a period of as much as a 
week thereafter? A. The muscle spasm? 

[19] Q. Yes, sir. A. Yes, it could. But as soon as you 
reduce the fracture you should overcome most of that spasm 
and after you have immobilized it. 

Q. My question is, is it not medically feasible that such 
an experience would tend to cause not only spasm but ten- 
sion in the musculature of the lower extremity? A. Yes, 
it could, sir. That would help the healing of the fracture 
after it was reduced because that spasm still there keeps 
those fragments in place. 

Q. But to the extent that the pressure exerted itself 
upon an oblique site, the tendency would be to cause slip- 
page, would it not? A. If it were entirely an oblique frac- 
ture. 

Q. And in so far as the pressure occurred on an oblique 
fragment, there would be a tendency to slip, would there 
not? A. Yes. But that fragment was entirely detached. 

If an oblique fragment was still intact, it would. But read- 
ing the X-ray, the oblique fragment is entirely detached 
from the two main fragments. 

Q. In connection with your discussion with Mr. [20] 
Koonz based on your examination of Mr. Cheeks and of all 
of the X-rays, not just the ones I have discussed here this 
afternoon, the X-rays which showed the displacement of 
the fracture on March the 30th and on April 1, did you ad- 
vise Mr. Koonz that you had an opinion as to how the dis- 
placement shown on the films of March 30 and thereafter 
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came about? A. You don’t mean the films after it was 
plated, do you, sir? 

Q. No. A. Yes. I gave him an opinion with the history 
of the leg falling that that could have been the cause of the 
displacement of the fragments. 

Q. You cannot say with absolute certainty that it was 
the cause? A. Not absolute certainty but with very good 
certainty. I mean, nothing is absolute, sir. 

Q. Are there other causes which would lead to the dis- 
placement of a fracture of the type sustained by Mr. Cheeks 
and reduced by closed reduction on March the 26th? A. 
Well, after it has been immobilized and plastered and the 
reduction is good—that was done on a [21] traction table— 
about the only thing would be a fall or something would 
cause that. I can’t imagine enough muscle pull causing that 
displacement there if it were immobilized in a full cast. Tak- 
ing into account that we have a transverse fragment there, 
the transverse fragment of the lower segment locks with that 
of the upper segment. 

Q. In Plaintiff’s Exhibit No. 2, can you see the suspen- 
sion there? 

Assuming that the fall of the sling were from a position 
as shown there to a position where the mattress is, would 
you say that a fall of that nature would be apt to cause a 
displacement as shown by the films subsequent to March 
30? 

MR. KOONZ: I object to that question, Mr. Laskey, for 
the reason that there is absolutely no evidence that is prior 
to the fall or the falls, that the sling was in the position as 
shown in the photograph. 

You will recall Dr. Riddick’s testimony was that prior to 
the sling’s falling he indicated with his hands an area or a 
distance of about 18 inches. 

MR. LASKEY: We will take one step at a time. 

BY MR. LASKEY: 

[22] .Q. Do you have the question in mind? The ques- 
tion now is based upon the position as shown in that Exhi- 
bit No. 2. A. Looking at this picture, no, I wouldn’t say 
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that. That only appears to be an inch or two off. I don’t 
think that would. 

Q. Assuming that the leg immobilized in this plaster cast, 
as you have said, fell a distance of 18 inches to a hospital 
mattress, would you think that was a sufficient—with the 
leg immobilized in the type of cast we have described—that 
that would be sufficient to displace the reduction shown in 
the films of March 26? A. Yes. 18 inches I believe would 
be sufficient to cause the displacement. 

Q. Where do you draw the line between the 18 inches 
and the distance shown in Exhibit No. 2? A. Well, 18 in- 
ches would be about that distance (indicating), and there 
it looks just about an inch or so off of the bed. That 
would not be of sufficient force to disrupt it. The farther 
away that you have—it is just like an object falling, the 
greater the distance the more velocity and speed it has on 
there. [23] I think 18 inches would be sufficient to cause 
a displacement. 

-Q. Where between the 18 inches and the two or three 
inches as shown in Exhibit No. 2, would you say that the 
point of no return was reached in so far as the damaging 
effect was concerned? 

MR. KOONZ: I am going to object to this question. It 
is a bit argumentative to speculate at this time on something 
that is not in evidence, nor can be. I think it is not proper 
to ask this doctor when it would be sufficient distance for 
the fracture to lose its alignment when it would be mere 
speculation. We have here concrete testimony in evidence 
on exactly what the situation was. 

Once again, Doctor, I am making my objection. I am not 
your counsel, and you may answer if you so desire or feel 
you can. 

THE WITNESS: Well, I couldn’t definitely say. But in 
my experience I’ve had one that slipped from a foot and 
it has made it displace—in my personal experience. 

BY MR. LASKEY: 

Q. Now, what did your examination show of Mr. Cheeks 

with respect to his present situation at the time that you 
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examined him last Friday? [24] A. Height, 5 feet 8 in- 
ches; weight, 145 pounds; he walked with the aid of a cane 
and with a slight limp. The right RSM—that is the measure- 
ment from the right iliac, what we call the true measure- 
ment—to the internal malleolus was 33% inches; on the left 
side it was 34 inches, which indicated a shortening of a half 
inch. His false measurement which measured, RUM, 36% 
inches. On the left side, LUM, 37 inches. And there was 
marked angulation on the anterior aspect of the right femur. 
In fact, when you had him stripped you could feel this, and 
he called it a knot, which was the deformity there. Both 
calves measured 12 inches. The right thigh measured 16 
inches and the left thigh 17 inches, which indicated an 
atrophy of the right quadriceps mechanisms. There was no 
quadriceps power in the right leg. Flexion of the right knee 
was to 60 degrees. The left knee to 130 degrees. His right 
leg could not lie flat on the table due to the angulation 
deformity of the right femur when the patient was lying 
supine. 

Q. To what extent did the fracture of the spine relate 
to the condition which you observed? A. The fracture of 
the spine had no relation as far as the limitation of flexion 
of the right knee or [25] the atrophy of the muscle to— 
my opinion—the quadricep power. 

I saw the X-ray of the compression fracture of the spine, 
but I understand he had no neurological symptoms so a 
compression fracture of the spine is of not much moment. 
Usually rest in bed, time will heal that, except, I mean as 
far as any—he had no paralysis of his lower limbs. 

Q. Would there not be some effect on the combination 
of the two fractures and particularly would not the period 
of confinement and of bed rest required by the fracture of 
the spine have an effect in producing the symptoms which 
you found? A. No, sir. A compression fracture of the 
spine is able to be ambulatory much sooner than a com- 
minuted fracture that has been operated on of the femur. 
In fact, in a simple compression fracture of the spine where 
there are no injuries we oftentime have them ambulatory in 
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just a jacket. That’s provided there are no nerve involve- 
ments. 

Q. Now, to what extent was the condition which you 
found last Friday attributable to the initial fall, including 
both fractures sustained by Mr. Cheeks on [26] March 21, 
*632 A. Having reviewed the films after the operation, 
there is angulation deformity due to the plate and all that 
was there, sir. The angulation deformity is causing some 
of that limitation of motion there. 

Q. Well, the angulation deformity is because there was 
a fracture, was it not? A. No, sir. Because in reviewing 
the films taken immediately post-operatively there is a very 
good reduction there. 

-Q. And it is your opinion that that would have had no 
continuing effect at all on this man? 

MR. KOONZ: What? I’m sorry, I don’t understand your 
question. 

BY MR. LASKEY: 

-Q. Assuming there had been no displacement of the frac- 
ture reduction obtained on March the 26th, you don’t think 
that there would have been any residual effect from this 
fracture which the films have which you have examined? 
A. He would have had some, probably some residual, but 
not as much as he had from the angulation. 

Q. What kind of a residual would he have had? A. He 
would have probably had some limitation of [27] flexion 
due to the fact that after an operative procedure you have 
to go in there and strip muscles in there. He might have 
had some adhesions around the quadriceps as a result of 
closing. 

-Q. But he could have had them, could he not, from the 
closing of it? A. Yes. But we don’t find it to that great 
extent. 

Q. But you cannot eliminate that, can you? A. No, sir. 

Q. Then there would have been, in your opinion, some 
residual disability in injury to this man as a result of the 
injury which he initially sustained, including the fracture 
of the back? A. I didn’t examine him for the fracture of 
the back. I just examined him for that leg, sir. 
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-Q. Well, eliminating the fracture of the back, then, you 
would expect that there would have been some residuals 
from the fracture of the femur which occurred on March 
21 even had there been no operative procedures subsequent 
to March 26, 19632 A. Yes, he would have had some resi- 
duals. 

MR. LASKEY: That is all. 

EXAMINATION BY COUNSEL FOR PLAINTIFF 
(28] BY MR. KOONZ: 

-Q. Doctor, just briefly. Assuming that the alignment re- 
mained in the same position following the closed reduction 
on March 26 and that there was no further loss of align- 
ment and the patient’s leg healed in that position, that is, 
the femur healed in that position, can you tell us based 
upon your experience and knowledge in your orthopedic 
specialty whether or not the patient would have had any 
disability, residual disability to his leg from the result of 
that fracture; and, if so, can you give us what you would 
estimate would have been his estimated disability had the 
alignment remained as set on March 26, 7632 +A. If the 
closed reduction alignment had been sustained, he would 
not have had the half an inch shortening of the leg; he 
would have probably had some limitation of the flexion of 
the knee. He would not have had as much loss of wasting 
of the quadriceps muscle. 

Q. Doctor, can you in percentages, for example, indicate 
what his present leg disability, permanent disability, is now, 
and will you attribute for us that [29] portion which is a 
residual of the initial fracture and that which has resulted 
since the open reduction was required? A. Do you mean 
in relation to doing his former job as a cement finisher or 
in relation to some other type of work? 

Q. In the overall function loss, in other words, taking 
his occupation, and as you have determined at the time of 
history what loss of use—let’s put it that way—does this 
patient have? A. I questioned Mr. Cheeks as to what he 
had to do in his job as a supervisor cement finisher. He 
said he had to go up heights and steps. He could not do 
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that. As far as that’s concerned, he is disabled one hundred 
percent—as far as doing that type of work. Now, a seden- 
tary type of work I would give him 50 percent total disa- 
bility. 

Q. How much of this disability do you attribute to the resi- 
duals or what has resulted in his leg because he was operated 
on and a plate was put on his bone? A. Well, there is 
nothing wrong in putting a plate on the bone, so you can’t— 

Q. I realize that. [30] A. Except when it came out of 
the cast there was angulation. In my opinion the fracture 
was not immobilized long enough. 

Q. Doctor, was the plate long enough? A. And the 
plate was not long enough, in my opinion. 

Q. But if there was no more involvement in this patient 
other than the original fracture as shown on March 21st, 
and that which was then shown on X-ray on March 26th, 
there was no further need for surgery or reducing the limb, 
can you tell us whether or not from what you have observed 
of these X-rays for those two days the patient could have 
or would have had any residual disability? A. If that frac- 
ture had healed, got perfect union healing in there, in my 
opinion he would have been able to return to his original 
job, but he would have had periods where the leg would 
give him difficulty. A man being 68 years of age and he 
would not have the last, say, 15 degrees of flexion, that is, 
bring the leg way up there (demonstrating). 

MR. KOONZ: I don’t have anything else. 

FURTHER EXAMINATION BY 
COUNSEL FOR DEFENDANT 
{31] BY MR. LASKEY: 

-Q. Doctor, in your practice when you set a fracture by 
a closed reduction, do you utilize a cast or do you utilize 
traction to maintain the alignment? A. We use skeletal 
traction, sir. That is, you put a pin through there. That 
keeps it. That or balance traction. In this case if we would 
have had the fracture of the back, the cast had to be in- 
cluded in there, that.would have been all right, but if I did 
not want it slip on me, be absolutely sure, I would have put 
a pin through the tibia. 
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Q. There is a tendency of the fracture to slip on you, 
as you said? A. As I said, if I thought it was going to slip. 
There are several schools of treating fractures. It is the end 
result that counts. 

Q. But you think that there is sufficient of a likelihood 
for a fracture to slip that you would have put a pin through 
the knee and maintained traction? A. If I said if I thought 
it was going to slip—if I thought it was going to slip, sir. 

Q. Well, my question to you, would you not [32] have 
used traction in connection with a fracture like that of Mr. 
Cheeks in following up on a closed reduction? A. If could 
have gotten the original reduction that was shown there, I 
doubt if I would have put the skeletal traction through there, 
because it looks very—it is a very good reduction there. 
That’s the reason I say that it must have been some force 
falling down that caused that thing to slip. 


Q. Do you believe, Doctor, that this fracture was not 
immobilized for a long enough period of time? A. This 
[referring to an X-ray film] is the reason— 

Q. Give us the date of this because these are not in evi- 
dence. A. This is the second of December, 1963. The be- 
ginning bowing there—the fracture site is not healed, and 
the patient said—I don’t know when, whether he had that 
walking calip on at that time—but it was certainly bowing 
at that time. 

Q. And that’s an event— A. That’s December. 

Q. That is an event which indicates to you that the frac- 
ture was not maintained immobile for a sufficient [33] pe- 
riod of time: is that correct? A. Looking at that now, I 
don’t know whether he was weight bearing at that time, 
but I certainly say looking at this picture he should not 
have been weight bearing. Now, whether he was or not I 
couldn’t say. Definitely with that on there, if it was not 
immobilized it should have been back in a cast. 

Q. And you have also indicated that in your opinion the 
plate which was applied was not long enough, is that cor- 
rect? A. That’s correct. Because he is getting the bowing 
there. 
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Q. Now, it would be good medical practice, would it 
not, to use open_reduction, plate of proper length, and 
screws of sufficient length, suited to that type of surgical 
technique in the first instance; would it not? That is, the 
first instance, the fracture observed as a result of the fall 
of March 1963. A. No, sir. They were getting away from 
doing that. I think the reason for that is the danger of in- 
fection. It is usually that type of fracture we use closed 
reduction. 

MR. LASKEY: That is all I have. 

[34] MR. KOONZ: I have no other questions. 

(By stipulation of counsel, with the consent of the 


witness, reading and signature waived.) 
x * * 
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PROCEEDINGS 
z#* * 
MR. ARTHUR S. CHEEKS, SR.., 
nee 
DIRECT EXAMINATION 
BY MR. KOONZ: 
*** * 

Q. * * * Will you please state your full name and your 
present address? A. Arthur S. Cheeks, Sr., 512 11th Street, 
Southeast, Washington, D.C. 

Q. And your date of birth, Mr. Cheeks? A. April 3d, 
1899, the year 1899. 

Q. Mr. Cheeks, are you now or have you ever been mart- 
ried, sir? A. Yes, sir. 

[4] Q. Are you a widower now? A. I am divorced. 

Q. Did you have any children? A. Two. 

Q. And can you tell us their names, please? A. Arthur 
Cheeks, Jr. and Shirley Cheeks. 

Q. Mr. Cheeks, prior to March 21st, 1963, can you give 
us some indication of your background and trade? What 
is your skill, sir. A. Well, I have been superintendent for 
the last—I couldn’t go right back. I worked with one firm 
for twelve years and then I went over with George A. Ful- 
ler for a very short time. 

Q. What is your skill, Mr. Cheeks? A. My skill is cement 
mason. That is the trade. 

Q. How long have you been— A. But 1 am superinten- 
dent. That is what I have been doing for the last twenty- 
five or thirty years, going way back. 

Q. You were a superintendent? A. That is tight. 

Q. How long were you a cement mason? A. I have 
been a cement mason for forty years. 

Q. What type of work were you engaged in for your em- 
ployer on or before March 21st? [5] A. It was finishing 
of all concrete. Building construction. That consists of 
floors and anything finished with concrete. 
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Q. By whom were you employed in March of 63? A. 
Norair Engineering Corporation. 

Q. Where were you working? A. Well, I had sev- 
eral jobs. There were six or seven jobs I was taking care of, 
all the work they had at that time. 

Q. What was your precise employment for Norair? Will 
you describe your job duties? A. How is that? 

Q. Describe your duties as a superintendent for Norair. 
A. Taking care of all concrete for Mr. Norair. 

Q. Where were you working in March of 1964 when you 
were hurt? A. In ’63. 

Q. Or ’63, rather. A. At the time I was hurt I 
was working down here at the Smithsonian Building, the 
new building there at 14th and Constitution Avenue. 

Q. On that particular job what were your duties? A. 
Superintendent. 

[6] Q. Now, did something out of the ordinary happen 
to you that day? A. Yes, sir. 

Q. What did happen? A. Well, I went out to inspect 
this place where I was going to have some men to work and 
it was rather damp. The iron worker was in there and I told 
him about it, why did you take off all this protection 
around here. He said he had to take it off to get’ the angle 
irons in. And I gave orders for my foreman that I wanted 
to see what could be done there. 

*x** * 

Q. And I went over to inspect the place and something 
caught my leg and I went to come back from the place and 
the hole was nearby and I fell right in the hole. 

Q. You fell and were injured. Do you know approxi- 
mately how far you fell? A. Well, just from hearsay, and 
I am quite sure they are right. The superintendent who was 
in charge of the outside there—they had several—said it was 
31-feet. 

Q. Were you taken from the job to a hospital? A. I 
was. 

[7] Q. What hospital were you taken to? A. The 
Washington Hospital Center. 
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Q. Was that the same day that you were hurt? A. That 
is right. 

Q. Now, Mr. Cheeks, when you were admitted to the 
Washington Hospital Center were you x-rayed that day? A. 
Yes, I was. 

Q. Do you recall what parts of your body were x-rayed? 
A. Well, to point out right down, it seemed to me the x- 
ray would be all over. They will have to tell you that be- 
cause they were x-raying me all over, I am quite sure. 

Q. What part of you was hurt, was giving you difficulty 
or pain? A. It was my back and my leg. 

Q. Were you taken then to a room in the hospital? A. 
That is right. 

Q. Did there come a time after this that a doctor came 
to your room to attend to you? A. Yes, Dr. Riddick. 

Q. When you were in the emergency room, what did 
they do for you there other than take x-rays of you? A. 
Right off I can’t remember exactly, but I stayed there for 
quite a while, because my son was brought in. They called 
him from home. And I was taken out and we talked [8] 
there, I don’t know how long it was, but later on I was tak- 
en to the room. And between that and the room I can’t 
recall just what happened there but Dr. Riddick—I never 
knew this doctor before, but he was the doctor they got 
there—came in when they placed me in the room. 

Q. Were you in a cast at that time? A. No. 

Q. As best you recall? A. I thought I was just at that 
time, just thinking, because they had it wrapped up with 
something, but I didn’t pay no attention to that. 

Q. Do you remember what day of the week it was that 
this happened? A. This was Thursday. 

Q. Now, you have indicated it was the 21st of March, 
1963? A. That is right. 

Q. Now, Mr. Cheeks, did there come a time that you 
were taken to an operating room and placed under anaes- 
thesia? A. Yes. 

Q. And do you recall, approximately, when that was, 
how soon that was after your fall and after you were ad- 
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mitted to the hospital? A. I couldn’t say right on the date, 
but it was a couple of days. I know it was two or three 
days they took me, [9] but to point right down to the date, 

I wasn’t keeping track of the dates right at that time. 

Q. Do you remember the day of the week it was, ap- 
proximately? A. I can’t say I do know. I believe it was 
on a Monday or a Tuesday. 

Q. When you came back from the operating room back 
to your room, what condition or what shape were you in 
then? What had happened to you? A. Well, when they 
brought me back to the room I was in a cast. I was in a 
cast from here (indicating) all the way down to my toes, 
which were sticking out of this right leg here. I think that 
cast came right down to this leg and left this leg free, but 
the whole thing was one solid piece. 

Q. Now, what position were you in or how did you lie 
on your bed? A. Well, I was on my back when they put 
me on the bed. 

Q. Did there come a time that they did anything, that 
is the hospital attendents or nurses, to you after you came 
back from the operating room with this cast on? A. Yes, 
the doctor came in. The nurses came in and out and they 
fed me at mealtime, but I would notice the next day 
or maybe it could have been two days, they started [10] 
to turn me over when the doctor would come and put 
something down the back and I noticed they treated it, the 
nurses did, they were there. I couldn’t see down there. 

xe * 

Q. From the 26th of March until the 30th of March, 
1963—I will repeat the question, Mr. Cheeks. From the 
time you were placed in the cast—the record will show it 
was the 26th of March—the cast you have just described, 
until the 30th of March, that period of time you were in 
your hospital bed, what, if anything, was the hospital staff 
doing for you? A. Well, just they would come in at meal- 
time and feed me. They would bring it in. I can’t recall 
whether the first couple of days they fed me themselves, 
but after a couple of days they turned me over. But it was 
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within the range of one or two days they turned me over 
on my side and bring the food in and tell me to feed my- 
self. 

Q. Now, Mr. Cheeks, can you tell us, if you recall, [11] 
for that period—I am talking about from March 26th until 
the 30th of March—the approximate number of times you 
were turned in your bed? A. I wasn’t turned very many 
times. I can’t recall myself how many times I was turned 
a day. I couldn’t come right out and say I know because 
I don’t. 

Q. Did there come a time—during the four day period. 
I am speaking about—that Dr. Riddick would come to see 
you? A. Yes. 


xe * 

[12] Q. Mr. Cheeks, from the time on March 26th when 
you [13] were put in a full-bodied cast until the 30th of 
March, had you been x-rayed at all during that period? A. 
No, I wasn’t. 


eee 
Q. * * * Now, on the next day, March 30th, were you 


still in this body cast? A. March 30th? 

Q. Yes. A. Yes. 

Q. In what position was your leg? A. Well, it was in a 
sling. 

Q. Can you describe for us on what part of the cast or 
your leg the sling was placed? A. Right around the cast 
about at the calf of the leg (demonstrating). 

Q. You are showing us your left leg. A. No, it was on 
my right leg, but I can’t get that leg up very good. 

Q. Mr. Cheeks, where was this sling attached? A. . Well, 
they had a pulley come up with sandbags and a rope. And 
they had a pipe up there. And there was a thing that went 
through and it came down to my leg with like [14] a hook 
on it. And it was strapped around my leg and that went 
through. The strap had two holes in it, and that is what 
my leg was swinging in. 

Q. Mr. Cheeks, did anything happen to you out of the 
ordinary on Saturday, March 30th? A. Yes, the strap 
broke and my leg fell. 

Q. As best you can recall, when did this happen? What 
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time of the day? A. Well, it happened somewhere between 
9:00 and 10:00 on Saturday. 

Q. Saturday night or Saturday morning? A. Saturday 
morning. 

Q. Before the sling broke and your leg fell had you been 
x-rayed? A. No. 

Q. Were you x-rayed at all that day? A. I think I was. 
My leg was down. I told them about the strap. I don’t 
know exactly what time it was, but it was quite a little while 
between that and when they came and took me out and 
x-rayed me. 

Q. Do you know, from your own knowledge, if you 
were x-rayed on March 30th? A. I Know I was x-rayed 
after the strap broke, definitely. 

[15] -Q. Did you have any visitors that day? A. Yes, 


my son. 
xk * 


-Q. Now, your sling fell, as you have indicated, between 
9:00 and 10:00 o’clock on Saturday morning— A. Yes. 
Q. Did you tell anybody in the hospital that it had hap- 


pened? A. Yes, I told somebody who was working in the 
hospital. I don’t know if it was the orderly or the nurse. 
I told them that the strap had broken and that my leg fell. 

Q. When it fell, Mr. Cheeks, did you feel anything? A. 
Yes, it hurt me. 

Q. Where was your pain, sir? A. It was in my leg, run- 
ning up and down my leg. 

{16] -Q. Did anyone on the hospital staff come to at- 
tend you, to*take care of you? A. No. I just told them. 
They went out and my leg laid there and later on I told 
them again. They went out and came back and said they 
didn’t have a strap. And I can’t recall if it was at that time, 
I believe it was later, but the orderly came in and I asked 
him. He went out and came back. I am not pointing out 
it was him. But he did come in there. It is just down in 
my mind that he was the one that took the strap out of the 
room. I can’t recall whether it was him who brought it 
back, but when they did come back with it they put it 
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around my leg and pulled the thing down and hooked my 
leg up and put it back in the sling. 

Q. Mr. Cheeks, after the sling fell the first time, what 
happened to the sling? When you realized your leg had fal- 
Jen onto the bed, where was the sling? A. I can’t recall 
the first time whether it was up or had fell to the side. I 
can’t recall that. I know they came and got it but I can’t 
say whether it was laying on the bed or whether it was 
hanging up there. 

Q. Did you see anybody take it from the room? A. Yes. 

-Q. When was your leg put back in a sling on Saturday? 
A. Well, as close as I can get, it was somewhere [17] be- 
tween 3:00 and 4:00. I didn’t look at the time. I know 
it was late in the afternoon. 

-Q. Did you personally observe the sling when it was 
brought back to be replaced on your leg? A. Yes, it was 
patched, patched with adhesive tape. In fact, whoever 
brought it in there told me about it being patched. 

MR. LASKEY: I object. 

THE COURT: Sustained. 

BY MR. KOONZ: 

-Q. You just tell us, Mr. Cheeks, what you saw yourself. 
Can you describe for us what you saw of the sling which 
was brought back? A. Well, when it came back it had ad- 
hesive tape over it. That was added to it. It was the same 
sling. 

MR. KOONZ: Will you mark this for identification, 
please. 

THE DEPUTY CLERK: Plaintiff's Exhibit Number 1 is 
marked for identification. 

[Plaintiff's Exhibit No. 1 [Sling] was marked for 
identification.) 
BY MR. KOONZ: 

-Q. Mr. Cheeks, I show you now what has been marked 
plaintiff’s exhibit 1 for identification. Can you identify it? 
[18] A. That is the sling. _It was patched on both sides 
when they hung it up. 

MR. KOONZ: May I show this to the jury, Your Honor? 
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THE COURT: Do you want to introduce it? 

MR. KOONZ: I offer it in evidence. 

THE COURT: Very well, it is received. 

** * 
[19] BY MR. KOONZ: 

Q. Mr. Cheeks, I show you now what has been marked 
as plaintiff's exhibit 2 for identification. I want you to 
listen to my question. Does this photograph depict the 
manner in which the sling had been first placed on your 
leg? [20] A. Would you go over that once more? 

Q. Does this photograph show how the sling was attached 
to the brace and then to your leg? A. Well, that is the 
way it was attached. 

THE COURT: Answer the question. Is that the way it 
was on your leg? 

THE WITNESS: That is the way it was on my leg when 
it fell. 

THE COURT: All right. 

THE WITNESS: My leg is laying down on the bed. 

MR. LASKEY: I object to voluntary statements. 

MR. KOONZ: May it please the Court, the plaintiff will 
offer in evidence the photograph. 

THE COURT: It may be admitted for that purpose. 

xe * 

Q. Mr. Cheeks, did you see the sling, plaintiff's exhibit 
number | in evidence, before it fell? [21] A. Yes, I could 
see it; I could see the sling easily. 

Q. Did that sling, Mr. Cheeks, have on it on either end 


any metal ringlets? A. I never saw none. 
*x* * 


-Q. Mr. Cheeks, what did you observe about that sling 
when it was brought back and placed on your leg again? 

THE COURT: He has already answered that question. 

THE WITNESS: It was patched. 

THE COURT: It was patched with adhesive tape. 

THE WITNESS: I could see where it was patched on 
both sides. 


x * * 
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Q. Do you recall by whom this sling was replaced on 
your leg? 

MR. LASKEY: Your Honor, this has already been testi- 
fied to. 

THE COURT: He said he thought it was the orderly. 

[22] THE WITNESS: As near as I could get, it was the 
orderly. I think it was the orderly, as near as I can point 
out. 

x* * 

Q. Mr. Cheeks, did there come a time that something 
else happened to that sling later that day or the next day? 
A. It fell again, come apart or fell, and my leg went down. 
And this very sling right here is the sling that fell the sec- 
ond time. 

-Q. When did this happen? A. It happened between 
9:00 that night and 10:00 o’clock the next morning. I am 
saying those hours because I can’t place it. I couldn’t see 
the clock and I am giving it within that time that it 
fell, which, more or less, would have been on Sunday morn- 
ing. 

Q. Sunday morning? A. Here is how I feel, I have been 
suffering— 

x * * 

THE COURT: No, you can’t tell how you felt. When 
did it fall? 

THE WITNESS: Well, between those hours. 

THE COURT: What hours? 

THE WITNESS: Between 9:00 p. m. and 10:00 a. m.. 

[23] THE COURT: Between 9:00 at night and 10:00 
in the morning it fell and you don’t know when? 

THE WITNESS: I don’t know when. I know it fell 
within those hours. 

THE COURT: Between 9:00 at night and 10:00 the next 
morning? ; 

THE WITNESS: That is right. 

BY MR. KOONZ: 

Q. Mr. Cheeks, did you call this to the attention of 

someone in the hospital? A. Yes, I did. 
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-Q. Where was your bed in this room? A. Coming from 
the hall, my bed was next to the hall, and next was Mr. 
Moore, the patient next to the window. 

Q. Was there any enclosure around your bed? A. They 
had a curtain when they would do something to you which 
they would pull around but it was, generally, kept back. 

-Q. Now, Mr. Cheeks, when this fell the second time what 
happened? A. I reported it. My leg was in great pain. 

Q. To whom did you report it? A. To the nurse, the 
nurses working there. I can’t recall which one it was but 
it was reported. I was hurting. I [24] reported it to them. 

Q. What, if anything, did they do for you? A. Well, 
they didn’t do anything right away. Sometime later on they 
took this strap—I remember the second fall it was hanging 
up on the sling. It was hanging up and I could see it from 
my bed; I kept on looking at it there—and brought another 
sling in and cut this sling off that was hanging up above 
me-—I was lying down—and threw it in the waste basket and 
hooked up another strap like that. 


Q. If you don’t know the name of the person, do you 
know who did it? A. I don’t know which one did it. One 
nurse would come in one time and another nurse the next 
time. 


Q. Was it a nurse who did this? A. I am quite sure it 
was a nurse. 

Q. Now, Mr. Cheeks, what were you experiencing after 
the sling fell the second time? A. I was in pain. 

-Q. Did there come a time that you contacted your doc- 
tor? A. I contacted the doctor but I had my son call him. 
My son came to see me that Sunday evening about 7:00 
p. m. and as soon as he got there I asked him to call the 
doctor for me. I said my leg was in pain and something 
was wrong with it. He did call. Mr. Moore or Mrs. Moore, 
one or the other, [25] tried to call the doctor and could 
not get him. I don’t know whether the doctor was going 
to call or the message was to call back to the house or what. 

MR. LASKEY: I object to the conversation, Your Honor. 

THE COURT: Sustained. 
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BY MR. KOONZ: 

Q. Mr. Cheeks, just what you heard or observed. Now, 
you indicated that you asked your son to call the doctor? 
A. Yes, I did. 

Q. Did there come a time that night—I am talking about 
Sunday night—that the doctor contacted you? A. The doc- 
tor didn’t contact me that night. 

Q. Did there come a time the next day that the doctor 
was in contact with you? A. Yes, he was, on Monday. 

Q. When, approximately, did the doctor come to see you 
on Monday? A. Between 9:00 and 11:00, somewhere in 
there. I had my breakfast and he came in kind of early, 
but to put it right on the dot, I couldn’t. 

Q. What were you experiencing from the time the sling 
had fell until the time the doctor saw you on Monday? A. 
Well, I was in pain all the way through, my leg was [26] 
bothering me. I was in very much pain when the doctor 
came in. 

** & 


Q. Mr. Cheeks, when the doctor came did you have a 
discussion with him? A. Yes, I did. 

Q. What did he do for you? A. He had me x-rayed. I 
told him my leg was hurting— 

MR. LASKEY: I object to what he told him. He said 
he had him x-rayed. 


“ee 


BY MR. KOONZ: 
. Did the doctor have you x-rayed? A. Yes, he did. 
-Q. What day was this? A. The same day he was there. 
. Was that Monday? A. That is right. 
. When did you next see the doctor or hear from him? 
A. The next day. 
. Tuesday? A. It was on Tuesday. 

What occasion arose whereby the doctor came to see 
you? A. He came in to see me the next day and he had 
an envelope. He came in and he took a chair and sat down 
beside my bed and pulled two x-rays out. 

-Q. Now, Mr. Cheeks, don’t tell us what the doctor said. 
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Did there come a time after that when you went to surgery? 
A. Yes. 

Q. When was that? A. On Wednesday. 

Q. The next day? A. No, the following day. He came 
on a Tuesday and the following day was on Wednesday. 

-Q. And on Wednesday you were operated on? A. That 
is right. 

Q. Mr. Cheeks, before you went to the operating room, 
what did they do to you, that is the hospital staff? A. Be- 
fore I went to the operating room? 

-Q. Yes. A. They put me on a stretcher or a cot and 
rolled me [28] to the operating room. 

Q. Were you given any pills or needles before you went? 
A. No, none that I can recall, no needles. The ordinary 
pill maybe, which they give me. 

Q. Did there come a time that you realized that you 
were coming out of your anaesthesia after the operation? 
Do you recall, Mr. Cheeks, that on Wednesday you went 
to the operating room? A. Do I recall when I went to the 
operating room? 

Q. Yes. A. I went on a Wednesday. 

Q. And then you came back after surgery, did you not? 
A. I did, they brought me back to the same room. 

-Q. What physically was on your person after you re- 
turned from the operating room? A. Well, I was still in 
pain, as far as that goes, but— 

Q. Was there any difference in the position you had been 
in or the situation you were in before you went to surgery 
when you came back? A. I might not have been in 
as severe a pain as I was before I went. 

[29] .Q. Was your leg then placed in a sling again? A. 
Yes, it was. 

-Q. Did you remain in the hospital for a time? A. Yes. 
-Q. Can you tell us tell us, approximately, when it was 
you were discharged from the hospital? A. I was discharged 

on September 15th of that year. 

Q. That is 1963? A. Right. 

-Q. When you were discharged what, if anything, was still 
on your body? A. When I was discharged? 
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Q. Yes. A. There was a back brace and leg brace. 

Q. Do you recall how long you wore this cast that you 
described earlier which ran from your chest and down to 
your leg? A. That was taken off on May 31st, the cast was. 

THE COURT: The cast was taken off when? 

THE WITNESS: May 31st. 

THE COURT: Of 63? 

THE WITNESS: That is right. 

BY MR. KOONZ: 

-Q. Was another cast put on your leg? [30] A. Another 
cast was put on my leg. 

Q. Was that cast on when you were discharged from the 
hospital? A. No. 

Q. Had another one been put on after that? A. That was 
taken off and— 

THE COURT: He said he had a back brace and a leg brace 
when he left the hospital. 

BY MR. KOONZ: 

Q. Mr. Cheeks, when you went from the hospital, where 
did you go? A. I went out in Maryland, to Oxon Hill, Mary- 
land, to a friend of mine. 

Q. You remained under the care of Dr. Riddick all this 
time? A. Yes, I did. 

Q. In fact, was there any other doctor attending you be- 
sides Dr. Riddick for these broken bones? A. No, Dr. Rid- 
dick for the broken bones was the only doctor who attended 
me. 

Q. Mr. Cheeks, did there come a time after September 
of 1963 that you attempted to go back to work? A. Yes. 

Q. When was that? [31] A. That was in ’64. 

-Q. And when you went back to work, can you describe 
for us what your physical condition was? A. It wasn’t 
much but I tried it. 

-Q. What, if anything, was giving you difficulty? A. My 
leg, definitely. I couldn’t get around. 

Q. Where did you go or what did you do when you at- 
tempted to return to work? A. I went back with Norair 
Engineering, and it was about two months, if I can recall, 
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that I was with him, and on the job I had to go and sit 
down and it kept getting worse and I had to give it up. 

Q. What, specifically, Mr. Cheeks, were you doing or at- 
tempting to do for Norair when you returned to work in 
June of 19642 A. I went back as superintendent for him 
but he only put me on that one job. 

Q. What were your duties as superintendent on that job 
when you went back? A. On that particular one job? 

Q. Yes. A. The exposed aggregate around the front. 
The building was already up. 

Q. What do you mean, the exposed aggregate? [32] A. 
That is the finishing. If I understand you, you want to 
know what I was doing? 

Q. That is right. A. That is what I had done there. 

Q. Were you able to do this work? A. No. 

Q. How long did you work at it before you stopped? A. 
Two months. Two months I was on that job. 

Q. Have you worked since that time, Mr. Cheeks? A. 
No. 


Q. Have you remained under Dr. Riddick’s care since 
that time? A. Yes. 


* * * 


[33] MR. KOONZ: Please mark these for identification. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 3 marked 
for identification. 

(Income tax statements were marked Plaintiff's Ex- 
hibit No. 3 for Identification.) 

MR. KOONZ: Your Honor, I have shown these to Mr. 
Laskey. 

MR. LASKEY: You are marking the income tax state- 
ments as a group? 

MR. KOONZ: Asa group: 1960, 61, 62, 63, and 64, 
that is correct. 

BY MR. KOONZ: 

Q. Mr. Cheeks, when you were employed by Norair at 
the time of your accident, what was your yearly salary? A. 
My yearly salary was 9,100 a year. 

Q. Were you working for Norair prior to this accident? 
A. Yes, I was. 
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Q. When did you first begin working for the Norair [34] 
Construction Company? A. 1960, early part, very early. 

Q. Mr. Cheeks, I show you now what has been marked 
Plaintiff’s Exhibit No. 3 for Identification and ask you if 
you can tell us what these papers are. 

MR. LASKEY: In the interest of time, I know you 
have your doctor waiting, I have no objection to these sub- 
ject to their being connected up. 

THE COURT: Very well. These are the income tax re- 
turns for those years, correct? 

MR. KOONZ: That is correct, Your Honor. 

May I read them to the jury? 

THE COURT: Yes. 

MR. KOONZ: The W-2 forms of Mr. Arthur Cheeks show 
that in 1960, while employed by the Norair Engineering 
Company and George Fuller Company Mr. Cheeks earned 
$8,924.50. 

In 1961 the W-2 form shows that while employed by 
the Norair Engineering Corporation Mr. Cheeks earned 
$9,100.01. 

In 1962, the same figure of $9,100 while employed by 
the Norair Engineering Company. 

In 1963 the W-2 form of Mr. Cheeks indicates [35] for 
that year, while employed by the Norair Engineering Cor- 
poration, Mr. Cheeks earned $2,187.50. 

In 1964 the W-2 form of Mr. Cheeks shows that he earned 
$1,737.60 while employed by the Norair Engineering Com- 
pany. 

These are offered as a plaintiff’s exhibit, Your Honor. 

THE COURT: Very well. 

(Plaintiff's Exhibit No. 3 for Identification was re- 
ceived in evidence and marked Plaintiff’s Exhibit No. 3.) 

BY MR. KOONZ: 

-Q. Mr. Cheeks, you indicated you went back to work 
in June of 1964. For how long a period did you work, sir? 

THE COURT: Two months he said. 

MR. KOONZ: Pardon me. 

THE COURT: Two months he said. 
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BY MR. KOONZ: 
. Did you work at all in 1965? A. No. 
. Did you work last year? A. No. 
. Have you worked at all this year? [36] A. No. 
. Mr. Cheeks, why are you not working? 
* ke * 
. What is keeping you from working, Mr. Cheeks? A. 
My injuries, my leg. 

Q. Can you tell us what there is about your leg that 
keeps you from carrying on your regular activities? A. Well, 
I can’t stay on it too long; and it is stiff; and I can’t get 
around with it; and if I try to exert anything at all, it just 
starts to give me trouble and I am down, can’t even get 
around. 

Q. When you attempted to work in 1964, what difficul- 
ties were you having working at that time? A. I couldn’t 
work. I had difficulty all the way through. I was getting 
worse. 

[37] Q. Mr. Cheeks, prior to this injury in March of 
1963, did you have any physical difficulty working? A. No, 
I did not. 

Q. How long, sir, did you intend to work? A. I figured 
I would work until about 1972, until I was 72 years old. 

Q. How old are you now? A. I am going on to my 
68th, turn into my 68th. 

Q. How old were ysu when you were hurt? A. In 1963 
I was 64, 1899 subtracted— 

Q. What is your birth date? A. April the 3rd, 1899. 

Q. Mr. Cheeks, what complaints or problems are you 
having with your leg at the present time? A. What is the 
problem? 

Q. As of today, for example, what difficulty are you 
having with your leg? A. Well, I don’t have the use of it. 
It is stiff and I can maneuver on the leg. It gives me trouble. 

Q. Does your leg appear now as it did before your in- 
jury? Does it look the same now as it did before you were 
hurt? A. No, it don’t look the same. 

Q. What looks different about it? [38] A. Well, it is 
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stiff from the injury. I could show it. It bothers me, the 
knee. 

Q. Will you step down here and show the ladies and gen- 
tlemen of the jury what can be seen about your leg now? 

THE COURT: He said he planned to work until when? 

MR. KOONZ: Until he was 72, Your Honor. 

BY MR. KOONZ: 

Q. You come out here so the ladies and gentlemen of 

the jury can see. 
xk * 

Q. Now, will you show us with your hand, Mr. Cheeks, 
what part of your leg is bothering you. A. It bothers me 
here the most (indicating). When I walk on it too much, 
it starts and goes all the way up and down my leg. 

MR. LASKEY: I can’t hear. 

BY MR. KOONZ: 

Q. Keep your voice up. Tell us again what is giving you 
difficulty about your leg, what troubles you are having with 
it. A. Well, the trouble is I just can’t use it too [39] much. 


‘Q. Can you describe for us what can be seen under your 
pants without, of course, removing your pants? A. You 
can see it comes like that and goes like that. 

Q. Has that occurred since the surgery and since the in- 
jury? A. Oh, yes. 


** & 

[40] 

CROSS EXAMINATION 
BY MR. LASKEY: 

[41] Q. Mr. Cheeks, just let me try a couple of ques- 
tions here so you and I can find out whether you can un- 
derstand and hear me and whether I can understand and 
hear you. 

You recall being examined on deposition, that is, com- 
ing to our office on Friday, May 14, 1965, with your coun- 
sel and you were asked some questions there and you gave 
certain answers which were taken down and recorded, do 
you recall that? A. Yes, sir. 

Q. And do you recall that at that time you were sworn 
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by the notary public to tell the truth and everything about 
the case, and you did that to the best of your ability, is 
that correct? A. That is right. = 

Q. Now, I am having a little trouble in hearing you. A. 
That’s right. 

Q. If you speak up so that I hear, then we are sure that 
these two and jurors will also hear. Now, just let me try 
this. Now, do you recall at that time being asked these 
questions and making these answers: 

“Did you enter Washington Hospital Center in 
March of 1963? . 
“Answer. I did.” 

[42] Were you asked that question and did you give that 
answer at that time? A. I did. If it is in there and I said 
it, I said it. 

Q. I see. And do you recall being asked this question 
and giving this answer? 

“Question. On what date did you enter Wash- 
ington Hospital Center? 
“Answer. 21st day of March, 1963.” 

Did you so testify? A. If it is in there that I said it, I 
said it. 

Q. And it was true then and is true now, is that correct? 

(No answer.) 
Q. And you were also asked what did you enter for? 
“Answer. For injuries.” 

And were you asked that question and did you give that 
answer? A. If it is in there, I gave it. 

Q. I am reading from page 6. Do you recall testifying 
on that occasion? A. I do. 

Q. And the questions I have read were asked you [43] 
and you gave those answers, is that right? A. Yes. 

Q. All right, sir. Now, Mr. Cheeks, in addition to the 
fracture of the femur, you also had a fracture of the back, 
a broken back, did you not? A. Yes. 

Q. Have you any disability as a result of that? A. Am 
I having any? 

Q. Yes, does your back bother you at all? A. Yes. 
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Q. Thank you. What is the nature of the problem with 
your back? A. Broken back. That is all I can tell you. 
That is what the doctors tell me. 

Q. How does it affect you now? A. It affects me, my 
back bothers me off and on and pretty well close to par 
like my leg. 

-Q. And did you experience this same feeling, this sen- 
sation in your back when you tried to go back to work in 
642 A. Yes, I felt it in my back, too. 

-Q. Now, Mr. Cheeks, when you were in bed after you 
had been to the operating room the first time, you [44] 
came into the hospital on the 21st, they took you to the 
emergency room, and they did certain procedures. But the 
operation came two or three days after that, isn’t that cor- 
rect, the first operation? A. Yes. 

-Q. And after the first operation you were returned to 
your room, is that correct? A. Yes. 

-Q. Now that first operation was done under anesthetic, 
was it not, and you were put to sleep? A. Yes. 

-Q. And when did you first become aware that you, 
where you were and become conscious again after that first 
operation? A. After the first operation when they put me 
back in my room. It could have been before a little bit, 
but as near as I can remember, it was somewhere in that 
vicinity. 

Q. Well, in the operation where you go under general 
anesthetic you come back gradually, it is a little hazy, and 
then things get a little more clear. Is that about what hap- 
pened? A. It seems to me, to answer it my way, when I 
come to,,I pretty well knew what I was doing. 

[45] -Q. And that is when you were in your room? A. 
I just answered you, I think, on that. It could have been 
just before I got to the room, but I know when I was 
brought to the room. 

-Q. You don’t recall anything that went on in the op- 
erating room itself or the recovery room, is that correct? 
A. No, not while I was under that anesthetic. 

Q. Now, after that first operation, were you tumed in 
bed? A. After the first operation? 
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Q. Yes. A. I was turned in bed. I can’t recall just 
when, but I was turned. 

Q. And when they turned you, that required them to 
move both your body and also the leg which was in the 
sling, did it not? A. They rolled me over, just rolled me 
over the bed on one side, and then rolled me back down 
on my back. 

Q. All right, that’s your body. Now I am talking par- 
ticularly about the right leg which was in the sling. When 
your body turned that had to turn too, did it not? A. Yes, 
I was in a cast, the whole thing, I was [46] turned— 

Q. You were in a cast from here on right down to the 
toes? A. Yes. 

Q. And when you turned, the cast turned? A. Yes. 

Q. Now how did they handle the turning of your leg 
which was in the sling, the right leg? A. Well, they just 
took my shoulders like that and they just pushed me over. 
And they put pillows behind me to hold me in that posi- 
tion, and then they come back and tumed me back. 

Q. Would anyone lift the leg and turn the leg in the 
sling? A. No. 

Q. Did the leg turn in the sling? A. Did the leg turn 
in the sling? 

Q. Yes. A. The whole thing had to turn. 

Q. Did the nurse or orderly aid in the turning of the leg? 
A. How is that? 

Q. Did the nurse or the orderly or whoever it was [47] 
that was turning you, did they do anything with the leg 
that was in the sling? A. Not that I know they done any- 
thing to the leg. They just come and turned me. 

Q. Now let me ask you this, if you remember being 
asked these questions and giving these answers, on page 21, 
the last quarter of that page: 

“How many times a day would they turn you? 

“Answer. I couldn’t say how many but a couple 
of times at least. 

“A couple of times meaning twice? 

“Answer. Yes. It could have been maybe three 
times. But I’d say twice or more. At least that 
many times. 
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“And each time you were turned was it necessary 
to readjust your leg in the sling? 

“Answer. The question wasn’t brought up. Not 
that I can recall. : 

“Question. Did anybody turn your leg in the 
sling? 

“Turn my leg? 

“Question. Turn it. When you were turned from 
side to side was it necessary to turn your leg? 

[48] “Answer. The leg turns in the sling. 

“Within the sling it turns? 

“Answer (Demonstrating). When they turn you 
over on the side your leg kind of rolls over in the 
sling. 

“Was it necessary for anybody to move your leg 
with his hands in the process of turning you in bed? 

“Answer. Move my leg? 

“Yes. In the sling. At the time you were being 
turned. 

“Answer. Just pick me up—the cast—and turned 
me over on my side. 

“Question. Did they touch the cast? 

“Answer. They took ahold of the cast. 

“Question. And turned the cast within the sling? 

“Answer. That’s right. 

“And this occurred several times a day? 

“Answer. A couple of times.” 

Now, do you recall giving those answers to those ques- 
tions? A. Yes. 

-Q. How many times did Dr. Riddick see you between 
the time of the first operation and the time the sling [49] 
broke the first time? A. Since the operation? 

Q. The first operation. A. The first operation, that is 
when my leg was put in a cast. 

-Q. Was first put in a cast. A. I know of one time he 
saw me. I can’t recall before that. , 

Q: Could it have been as many as two times? A. I 
couldn’t answer that. I know of one time. He might have 
come before, but I know of one time before my leg fell the 
first time he did come in the hospital on a Friday, the day 
before my leg fell. 
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Q. He saw you the day before the leg fell, is that cor- 
rect? A. Yes. 

Q. And that was a Friday? A. Yes. 

-Q. You can’t fix the time for the second breaking of the 
sling the second time your leg fell, except that it was be- 
tween nine o’clock Saturday night and ten o’clock Sunday 
morning, is that correct, as I understand you? A. That is 
correct. 

[50] -Q. On the occasion that the sling broke the first 
time, isn’t it true that you did not feel any pain at that 
time? A. Oh, yes, I felt pain. 

Q. Let me ask you again, specifically, isn’t it the first 
time you felt pain the time that the sling broke the second 
time? A. I don’t kind of follow through on that. 

Q. You have testified that the sling broke twice? A. 
Yes. 

Q. Now I am asking you if it isn’t a fact that it wasn’t 
until the second time that you felt pain from the leg drop- 
ping to the bed? A. I felt pain the first time, and the sec- 
ond time, that is when it really started to hurt, really was 
hurting me. The first time it started off slowly and it kind 
of died down a little, but it was hurting even the first time; 
and I believe that— 

-Q. Immediately after it fell? A. Yes, somewheres about 
the time it fell I know I started to feel it. 

-Q. Was it before it fell or after? A. After it fell. 

[51] Q. Was it right after the fall? A. Yes, it was 
right after the fall, but just right at the minute I couldn’t say 
without looking. 

-Q. Isee. A. But it was after the fall. 

-Q. All right. Now, Mr. Cheeks, were you X-rayed at any 
time between you first operation and the breaking of the 
sling for the first time? A. Between the operation and the 
breaking of the sling? 

Q. The first time. A. Not before. 

-Q. Are you sure about that? A. Yes, I am sure about 
that. 5 

-Q. Let me ask you if you recall being asked these ques- 

tions and giving these answers, page 56 at the bottom half 
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of the page: On the occasion of giving your sworn testi- 
mony on May the 14th, 1965. 

“Question.”—Now we are talking here as we have 
just been now about the time between the first operation 
and the time the sling broke first as you said on Saturday, 
the 30th of March. Do you understand that? A. Yes. ~ 

“Question. When did the doctor first see you? 

“Answer. Monday morning. 

“What time on Monday morning? 

“Well, it was after 9:00 o’clock. I can’t recall just 
the hour. I didn’t pay any attention. 

“Before the sling fell the first time, how many 
times had your leg been X-rayed? 

“Answer. I don’t recall but one time. 

“Question. Was that before you were first 
operated on? 

“Answer. After, after I was put in the cast—it 
was X-rayed when they brought me in the hospital, 
and then I think they sent me down for an X-ray 
once after I was in a cast. A couple or two days 
or two or three days later. I don’t know right off 
the exact date. I didn’t keep that. 

“Question. It was before the sling broke? 

“Answer. Yes. 

“Question. The first time? 

“Answer. Yes. 

“Question. You had to be taken out of your 
room to be X-rayed? 

“Answer. Yes.” 

Do you recall giving those answers to those [53] ques- 
tions at that time? A. If I made that statement, I misun- 
derstood it when the question was put to me. I was 
X-rayed on the one time. That is after the leg was set. That 
in my opinion the way the answer was on that. But no 
more, I wasn’t X-rayed then until after my leg fell. That 
is a misunderstanding, probably, when I answer that ques- 
tion. 

‘Q. Let me be sure I understand you now. Is it your tes- 
timony now that you were X-rayed one time between the 
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time your leg was set and the time the sling broke? A. It 
was X-rayed when my leg was set or right after the leg was 
set, that X-ray the only that I know of at any time. And 
then I wasn’t X-rayed until after my leg fell. If that is in 
there, I just misunderstood that statement I made. 

Q. Let me ask you this. You were X-rayed one time 
before your leg fell, isn’t that correct? A. That is the X- 
ray after they set my leg. 

Q. You remember being X-rayed after they set your leg? 
A. I don’t remember them X-raying, don’t recall them, but 
if it was X-rayed before— 

THE COURT: The question is, after your leg was [54] 
set, do you remember being X-rayed? 

THE WITNESS: After my leg was set? 

THE COURT: Yes. 

THE WITNESS: No, I don’t remember my leg being X- 
rayed after my leg was set. 

THE COURT: That is what you just said. 

THE WITNESS: Huh? 

THE COURT: That is what you just testified to, they 
X-rayed your leg after it was set before it fell. 

Was it X-rayed after it was set and before it fell? 

THE WITNESS: It was X-rayed when I went in the hos- 
pital. Let me start off and try to give it to you if you 
don’t mind. I will do it any way you say. 

THE COURT: The question is a very simple one. Was 
your leg X-rayed after it was set and before it fell? 

THE WITNESS: Not that I can recall. 

THE COURT: Then was it X-rayed before it was set? 

THE WITNESS: It was X-rayed before it was set. 

THE COURT: Was it? I am asking you. 

THE WITNESS: Yes, it was X-rayed before it was [55] 
set the first time. 

THE COURT: That is what I am talking about, the first 
time. It was X-rayed before it was set the first time? 

THE WITNESS: When I went in the hospital, yes. 

THE COURT: But it wasn’t X-rayed after it was set? 

THE WITNESS: Not that I can recall until it fell. 
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BY MR. LASKEY: 

Q. Let me repeat this one question and answer. I read 
you several. Let me ask you specifically, page 57, at the 
top of the page. I will have to go back to a question and 
answer on page 56, the last question. 

“Question. Before the sling fell the first time, 
how many times had your leg been X-rayed? 

“Answer. I don’t recall but one time. 

“Question. Was that before you were first 
operated on? 

“Answer. After—after I was put in the cast—it 
was X-rayed when they brought me in the hospital, 
and then I think they sent me down for an X-ray 
once after I was [56] in a cast. A couple or days 
or two or three days later. I don’t know right off 
the exact date. I didn’t keep that.” 

Now, is that your answers to those questions? A. I don’t 
remember making that answer. I misunderstood it if I did. 

-Q. But your recollection was fresher in May of ’65 than 
it is today, is it not? 

(No answer.) 
ee * 

-Q. Let me ask you this. Do you recall what time of day 
when Dr. Riddick generally saw you in the hospital? Was 
it about the same time every day, every time he came to 
see you? A. Not all the time, pretty close to being the 
same. He would be in the morning before lunch or around 
[57] lunch or afterwards. There were a few times he would 
come in there earlier or later. That is the only answer I can 
give you on that business. 

ee & 

‘Q. Showing you your exhibit No. 2, which shows the 
apparatus with the sling. A. Yes. 

Q. Is that approximately the same position—this was 
taken after the open reduction, the second operation, this 
picture? A. It was taken just before they took the cast 
off, way later. That was taken just a little before the cast 
was taken off to get a picture of it so I would have it be- 
fore they removed the cast. 
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Q. I understand it was your testimony that before the 
second operation, even though this picture was taken later 
on, this picture represents the general situation and general 
position that you were in before the sling broke, is that 
right? [58] A. No. 

Q. This does not then represent the condition— A. My 
leg was higher than that when it was in. That was laying 
down almost on the bed as you see it when he took the pic- 
ture. That is way after to be sure the picture was taken. 

Q. Then your testimony to Mr. Koonz that this picture 
reflects the condition you were in when you were in bed 
before the second operation was not correct? 

MR. KOONZ: I object. 

THE COURT: Just a minute. That picture was put in 
to show how the sling is attached to the leg. I don’t recall 
any representation as to the distance of the height of the 
leg from the bed. 

BY MR. LASKEY: 

-Q. Does that picture show how the sling was attached 
before the operation? A. That is generally how they had 
my leg in a sling, but it stayed higher. When you look at 
the picture, my leg might as well not have had the sling on 
it. It was hooked, but it is down, but before it was 
elevated, that is the object of having the sling on it. 

THE COURT: Is that the way the sling was ]59] 
attached before it broke? 

THE WITNESS: It was attached that same way, yes. 

BY MR. LASKEY: 

-Q. Now, it held your leg up, did it not? A. Yes. 

-Q. And it had a weight on the other end, did it not? A. 
Sandbags, I think, is what they had. 

-Q. And there was a sandbag on the other end at the time 
this picture was taken, is that right? A. Yes. 

MR. LASKEY: That is all I have, Your Honor. 


xe 


JA 61 


REDIRECT EXAMINATION 
BY MR. KOONZ: 

Q. Mr. Cheeks, Mr. Laskey asked you some questions 
conceming statements you made when your deposition was 
[60] taken. Your deposition was taken in May of 1965, 
as you recall. A. Yes. 

** * 

[62] :Q. Mr. Cheeks, do you recall from the time your 
leg was put and you were put in this cast on the 26th of 
March that went from here right down your right leg until 
the time the sling first fell, do you recall the number of 
times each day that you were turned by someone of the 
hospital staff? A. No. 

-Q. Mr. Cheeks, you have indicated that your sling first 
fell on Saturday, is that correct? A. Yes. 

-Q. Now, any time on Saturday before your sling fell, 
were you X-rayed? A. No. 

MR. KOONZ: I have no other questions, Your Honor. 

-—* *& 
ARCH L. RIDDICK 
was called as a witness for the plaintiff and, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. KOONZ: 

Q. Doctor, will you please state your full name? A. 
Arch L. Riddick, R-i-d-d-i-c-k. 

Q. And your office address, Doctor? A. Columbia Med- 
ical Building, 1835 Eye Street, Northwest. 

-Q. Doctor, what is your specialty in medicine? A. Sur- 
gery. 

‘Q. Doctor, did there come a time during the course of 
your practice in March of 1963 that you were called to the 
Washington Hospital Center to attend Mr. Arthur Cheeks? 
A. Yes. , 


Q. When was the first time that you attended Mr. 
Cheeks? A. March the 21st, 63. I am a little deaf. 

[64] -Q. Dr. Riddick, you first saw Mr. Cheeks on 
March 21st, 1963? A. Yes. 
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Q. Doctor, when you first saw the patient, had he al- 
ready been X-rayed by someone at the hospital? A. He 
had been X-rayed, sent over from the Emergency Room. 

Q. Where did you see the patient, Doctor? A. I think 
I saw him on the ward. 

Q. In his room? A. Yes. 

Q. And he was in bed at the time? A. Yes. 

-Q. What was his physical appearance when you saw him? 
Just his appearance, without examination. A. Mr. Cheeks 
was still in some shock. He had multiple abrasions and 
small scratches over the body. He had injury of the back 
and also injury of the right leg. 

Q. Had he been placed in a Thomas splint when you saw 
him, Doctor? A. No, he had not. I placed him in a 
Thomas spring and hyperextended his back by reversing 
the bed. 

Q. X-rays had been taken before you arrived? [65] A. 
X-rays had been taken. 

Q. Doctor, do you have those X-ray plates with you? A. 
Yes, I do. 

xk * 

Q. Doctor, if you will, will you kindly place the X-ray 
from the Washington Hospital Center, the Emergency Room 
X-ray indicating the damage done to Mr. Cheek’s leg? A. 
There were numerous X-rays taken, not necessarily in the 
sequence taken, but- 

Q. Just show us the leg, Doctor. A. Here is a lateral 
view of his back. 

Q. Doctor, could we just see the leg? We are not really 
concerned at this moment with the others. A. Here is a 
fracture of the right leg taken— 

Q. Will you step to one side, Doctor, and could [66] 
you use this pointer so that all these ladies and gentlemen 
of the jury can see this? A. This is a femur. The hip joint 
is just above that, extending down here. Here is the begin- 
ning of the knee joint, and here is the fracture here, an ir- 
regular oblique fracture there with a fracture line through 
here, but that in this view doesn’t show displacement. 
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Q. Is that this part of the leg, Doctor? A. Yes. 

Q. Between the knee and the hip? A. Between the 
knee and the hip at the junction of the middle and distal 
third of the femur. 

Q. Will you leave that X-ray in the first box, if you will, 
please. This is Emergency Room x-ray. This indicated that 
the patient had a fracture of the femur, is that correct? A. 
I would say the right lower leg negative for fracture. 

x * * 

-Q. Doctor, would you go back to the stand, please. 

Doctor, this X-ray that you have just shown [67] us is 
dated March 21st, is it not? A. Yes. 

xe *& 

Q. The date on this x-ray? A. 3/21/63. 

Q. Doctor, after reviewing this X-ray, among others, 
what did you do for the patient? A. He was treated for 
shock. He was kept in traction with his back hyperextended 
and Thomas splint with pulley on it to keep the leg from 
contracting and getting out of place. 

Q. Now, Doctor, did there come a time that you set 
this patient’s leg? A. Yes. 

Q. When was that, Doctor? A. 3/26/67. 

Q. And did you do this by a closed reduction? A. Back 
and leg. 

Q. Was the patient taken to the operating room? A. 
Yes. . 

Q. And placed under anesthesia? A. Yes. 

[68] Q. Doctor, how much of this patient’s body, then, 
was in a cast? A. He had a body cast extending from the 
axilla coming up over his chest down to the pelvis with his 
back in hyperextension, also including the nght leg which 
built into the cast, extending over the complete right leg 
including the foot. 

-Q. Doctor, what was the purpose of the cast? A. It was 
to maintain the back in hyperextension and attempt to 
maintain the closed reduction of the fracture of the femur. 

Q. Doctor, either at the time of the closed reduction or 
immediately after it, did you then have X-rays taken of this 
patient? A. Yes. 
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Q. On March 26, 1963? A. Yes. 

Q. Will you come to the view box again, Doctor, please. 

Doctor, what is the date of these X-rays you have just 
placed in the view box? A. 3/26/63. 

Q. Were these taken through the cast? [69] A. There 
was no cast on at this time. The patient is on a Hawley 
table with his back hyperextended and both legs in traction. 

Q. Doctor, these are— A. They are towel clips placed 
on over the area for drainage. 

-Q. After you perform a closed reduction, this is a man- 
ipulation of the femur so as to set it, is that correct? A. 
The patient is placed on a Hawley table with a post between 
the leg against the pelvis. This leg was put in moderate ex- 
tension, and then extension was applied, traction applied 
with a pulley on the distal fragment and by manipulating 
both of them—let us stick it up this way. You can see that ~ 
the fracture is almost anatomically perfect there, just the 
slight overlapping, and here on the second view, lateral, is 
just about two-thirds of a centimeter, but the bone is end 
on. 
Q. Did you consider this good alignment, Doctor? A. 
That is perfectly satisfactory alignment as reported later by 
the X-ray people. Traction was— 

Q. Doctor, I am going to ask you, if you would, please, 
may I ask you questions and then you can answer them. 

It might he easier that way. 

[70] Do you have the X-ray report, Doctor, of this day? 
A. Yes, I think I do. 

Q. Did you personally view these X-rays yourself, Doc- 
tor? A. Yes, these were taken in the operating room. 

Q. At the Washington Hospital Center? A. Yes. 

Q. What is the X-ray report on this? A. Films of the 
right femur in the operating room shows the medial_dis- 
placement and overriding of the fragments to have been cor- 
rected and the overall alignment is now satisfactory. 

Q. The overall alignment is now satisfactory. You then 
proceeded to cast this patient? A. Do you want me to go 
and tell what I did after that? 


JA 65 


Q. It might be easier if you go back to the stand, Doc- 
tor. 

All right. After this X-ray was taken, this is while the 
patient was on the operating table, what did you then pro- 
ceed to do, Doctor? A. I then relaxed traction so that the 
end of the bone came together solidly, mobilize the bone 
and shift them [71] to see if they would remain end on. 

-Q. And then you proceeded to cast the leg? A. Then 
I hyperextended the body and made one cast over the body 
from down here, including the right leg. 

-Q. Doctor, I will show you now what has been marked 
Plaintiff’s Exhibit No. 2 for Identification and ask you if 
that is what the patient looked like at the time you com- 
pleted your procedure on April 26th. Is that the type of 
cast that he had on him? A. That is a body cast, yes, ex- 
tending from the arm down over the right leg. 

Q. Thank you, Doctor. Doctor, now this cast, as you 
indicated, went from under his arms all the way to his right 
leg and the left leg was free? A. The left leg was free. 


-Q. And you have indicated the purpose of the cast. 
Now, Doctor, did you see the patient again on the 27th of 
March, do you know? A. What day was that? 


xe * 


[72] -Q. When was it next after the 26th of March that 
you saw the patient? A. The 27th, the 28th, the 29th. 

-Q. All right. On those days, Doctor, did you have any 
conversations with Mr. Cheeks about his condition? A. Af- 
ter that, yes, I saw him on rounds. 

-Q. Did you check the cast as you went along? A. Yes, 
I always check them. 

Q. Were there any changes made on the cast on those 
three days that you have indicated? A. I don’t remember 
when the window was cut out over the abdomen to give 
him a little more expansion. I think that was done later. 

I don’t remember the day. 

-Q. Doctor, what instructions had you left with the hos- 
pital following March 26th as to the attention they should 
give to Mr. Cheeks? A. The patient was to have complete 
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bed rest. And they were also advised to rotate the cast to 
the left, to keep the patient off of his back all of the time 
with pillows behind the body cast, and the right foot sus- 
pended in sling. 

[73] Q. Now, Doctor, how far above the bed was the 
right foot to be suspended? A. Never more than the width 
of the pelvis. This is sometimes half of that distance due 
to the fact that pillows were rotated all the way. 

Q. Can you indicate with your hand, Doctor, how far? 
A. The width of the pelvis. 

THE COURT: He didn’t get the question. 

BY MR. KOONZ: 

Q. How far was the patient’s leg in cast above the bed 
when it was in a sling? A. About like this (indicating). 

Q. Would you say that was eighteen inches to two feet 
or in that area? A. I would say eighteen inches, sometimes 
more, sometimes less. 

Q. All right. Now, Doctor, when you indicated to the 
hospital what was to be done for this patient, how many 
times a day was the patient to be turned? A. Several times 
a day. 

Q. Now by several, do you mean three or four? A. Three 
or four. 

Q. Would that be through the night or just during [74] 
his waking hours? A. Well, the patient had an overhead 
sling, that is, a bar with a trapeze that he could help him- 
self some, but he couldn’t turn the leg, whenever he would 
be rotated to the left. He was to be turned at the discre- 
tion or when he wanted to be turned or the nurses could 
turn him. 

Q. My question is, did you give instructions to the nurses 
on duty as to what should be done to Mr. Cheeks and how 
many times he should be turned? A. Several times a day. 

Q. Were these your instructions to the nurses? A. Yes. 

Q. Now, Doctor, did you have any discussion with Mr. 
Cheeks regarding the length of time he would be in the hos- 
pital? And I am talking about prior to March 30th, 1963. 
A. I don’t know when, whether we had a discussion before 
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or afterwards. It was estimated if everything went rapidly 
and no complications, it would be a minimum of at least 
six to eight months, or more. I never give a definite time. 

THE COURT: In the hospital, to be in the hospital six 
to eight months? 

(75] THE WITNESS: No, sir. 

THE COURT: The question is, did you estimate how 
long the plaintiff would be in the hospital? 

THE WITNESS: No. 

BY MR. KOONZ: 

Q. Did you estimate how long he would be away from 
work? A. At the minimum of six to eight weeks or more 
then. 

THE COURT: Weeks? 

THE WITNESS: Months, pardon me, sir. 

BY MR. KOONZ: 

-Q. All right. Now, Doctor, please listen to my question 
now. Before March 30th, 1963, was there any indication 
on your part to do surgery on this man’s leg? A. Yes. 

Q. Doctor, do you have records to this effect? A. I 
told both Mr. Cheeks and his son that I would attempt to 
do a closed reduction; and if I could get a satisfactory posi 
tion, it would not have to be open; and if I could not get 
a satisfactory position, I advised open surgery. 

Q. Doctor, did you get a satisfactory position [76] on 
March 26, 1963? A. I considered it such. 

THE COURT: Then you didn’t anticipate surgery, you 
didn’t expect to do surgery then? 

THE WITNESS: I did not on that day, but I anticipated 
surgery if the closed reduction does not hold. 

THE COURT: Well, did it hold? 

THE WITNESS: No, it did not. 

BY MR. KOONZ: 

Q. Doctor, when next was this patient X-rayed after 
March 26th? A. 3/30. 

Q. Now, would you be kind enough to come back to 
the view box with the 3/30 X-rays. 
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Doctor, will you place the 3/30 X-rays in the last box, 
please. 

*x* * * 

-Q. Now, Doctor, with the use of the March 30th X-ray, 
can you tell us what difference you find in the position of 
the femur as compared with those taken [77] March 26th, 
1963? A. Laterally it is slipped to this point here from 
about here, and this fragment still remained, that triangu- 
lar fragment, and this distal fragment, this is the kneecap. 
This is a lateral view. So you are looking through it. This 
has slipped back approximately half the width of the bone. 

THE COURT: What has slipped there? 

BY MR. KOONZ: 

Q. Doctor, what has slipped? What are you indicating 
has slipped? A. The fragments of the femur. 

Q. Of the femur? A. The distal fragments. 

Q. It has slipped half the distance of the bone as com- 
pared to what the alignment was? A. Slipped half the dis- 
tance back posteriorly, and about a third, I would say, lat- 
erally. May I get the X-ray reports. 

Q. Would you do that, Doctor, please? And please read 
to us, if you will, the X-ray reports of March. A. You don’t 
want the spine, just the femur? 

Q. The femur, Doctor, March 30th. A. Reexamination 
of the distal half of the right [78] femur through a plastic 
case shows posterior displacement of the distal fragment half 
the width of the bone and angulation convex laterally. 

Q. And that now shows, Doctor, will you look at it 
again, please. A. It shows posterior displacement of the 
distal fragment half the width of the bone and angulation 
convex laterally. 

-Q. Are you reading from the— A. 3/30/63. 

Q. Very well. Now, Doctor, would you go back to the 
stand, please. 

Doctor, these X-rays you have just referred to were taken 
March 30th, is that correct? A. Yes. 

-Q. Is there any time on the X-ray plate which would in- 
dicate the time on Saturday that these X-rays were taken? 
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A. No, no actual hour mentioned. 

Q. Doctor, listen to my question, please, when did you 
first see the March 30th X-rays. A. The 30th was on 
Saturday. I saw them on the following Monday morning. 

[79] Q. Now, Doctor, when did you next see the 
patient after March 30th, 1963? A. Monday morning. 

Q. All right. Were X-rays taken of the patient again 
Monday? A. Yes. 

Q. When you saw the patient Monday morning, did you 
have a conversation with him? A. Yes. 

-Q. Did he give you a history of an incident? A. Yes. 

-Q. And what did he tell you, Doctor? A. He told me 
during the Saturday evening the cast had slipped, the sling 
had slipped on two occasions, the second time he had pain. 

Q. Then did you order X-rays taken again, Doctor? A. 
Yes. 

Q. And do you have those X-rays with you? A. Yes. 

** * 

[80] :Q. Doctor, will you place the April lst X-ray on 
the view box. A. Can you see that? 

Q. Yes. Doctor, with the use of the pointer, can you 
now show us and the ladies and gentlemen of the jury what 
has happened to this femur. A. There has been further 
slipping of the distal fragment toward the knee from about 
half to the width of the bone and some overriding, about 
one centimeter or two centimeters overriding. 

Q. Now, Doctor, in comparison with the X-rays taken 
on March 26th, what is the difference in the angulation or 
the overriding of this femur? A. The overriding, I would 
say, is a centimeter and a half. You can measure this frag- 
ment. It is from this distance here to this distance. 

Q. Can you give it to us in layman’s terms, Doctor, 
about an inch, an inch and a half? A. Two-thirds of an 
inch. 

-Q. Doctor, will you then compare for us the [81] posi- 
tion of the femur on the 26th of March as compared to that 
taken on April lst? This is the 26th of March? A. Yes. 
This is practically end on end. On this view there is may- 
be a centimeter off there. 
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Q. This you consider a good alignment on the 26th? A. 
Yes, a good functional alignment. 

Q. What did you consider this picture that we see on 
April Ist, Doctor? A. That is unsatisfactory from the 
standpoint of maintaining the bones end on end. 

Q. And this picture on the 30th of March, Doctor? A. 
Unsatisfactory. 

Q. All right. Will you return to the stand, please, Doc- 
tor. 

Doctor, after reviewing the X-rays taken—strike that. 

When did you first see the X-rays taken on April Ist? 
That was on a Monday. A. I think I saw them either that 
afternoon or the next morning. I don’t remember which. 

Q. When did Mr. Cheeks, or someone on his behalf, con- 
tact you between Friday, March the 29th, and Sunday, 
[82] March 31st? A. No one contacted me. 

Q. Well, did you come to the hospital on your own? A. 
I was out of the city. 

Q. Isee. A. I was being covered by another doctor. 

Q. When did you first hear that a sling had fallen on this 
patient? A. From Mr. Cheeks on Monday. 

Q. On Monday? A. Yes. 

Q. Now when you saw the X-rays taken March 30th and 
April Ist, where were you looking at these X-rays. A. 
Downstairs in the X-ray Department at Washington Hospital 
Center. 

Q. Did there come a time when you viewed these X-rays 
in the presence of Mr. Cheeks in his hospital room? A. 
That I don’t remember. 

Q. Well, Doctor, did you, after seeing these X-rays then 
go and talk with Mr. Cheeks? A. Yes. 

[83] Q. And what was your decision at that time? A. 
I told him after viewing the X-rays that it would, in my 
opinion, require an open reduction. 

Q. Does this mean surgery, Doctor? A. Yes. 

Q. Did you then operate on the patient? A. Yes. 

Q. And when did this operation take place, Doctor? A. 
On April 3rd, I think it was. 
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Q. Was this a Wednesday? 

THE COURT: It had to be if Monday was the Ist. 

MR. KOONZ: Thank you, Your Honor. 

THE WITNESS: It was the 3rd, whatever day that was. 
I don’t remember since it was four years ago whether it was 
a Wednesday. 

BY MR. KOONZ: 

Q. Doctor, did you notify the hospital that you wanted 
to use their operating room? A. Yes. 

Q. Did you request permission to use it? A. Yes, I 
posted him for that day. 

[84] Q. When did you make the arrangements with the 
hospital, Doctor? A. I think it was either Monday or Tues- 
day. I don’t remember. 

* * * 

Q. Wednesday afternoon. All right. Doctor do you 
have your surgery notes or the surgical notes from the [85] 
hospital record with you? A. The 26th or the Ist? 

‘Q. On the lst of April, Doctor. A. Yes. 

-Q. Doctor, what was your post operative diagnosis? A. 
Fracture of the back in good position, fracture of the femur, 
off with shortening—wait a minute. That is— 

Q. I have a typewritten copy if it will help you, Doctor. 

MR. LASKEY: Maybe the hospital records will help. 

x * * 

A. I was reading from the line under it instead of above 
it. 

MR. LASKEY: I think we should have the Doctor’s 
recollection of his post operative diagnosis. 

BY MR. KOONZ: 

Q. Do you have a recollection, Doctor? [86] A. Yes. 
Femur. Previously closed reduction. Application of cast. 
Fracture comminuted, distal end. Right femur. Previous 


closed reduction, application of cast. 
x * * 


-Q. What is that you are reading, Doctor? A. Preopera- 
tive diagnosis. 
THE COURT: That is made by you, isn’t it? 
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THE WITNESS: Yes. 
THE COURT: All right. 
*x* * * 
[87] .Q. Now, Doctor, did you then perform surgery? 
A. Yes. 
-Q. What was your post operative diagnosis? 
THE COURT: Wait a minute. I thought that was the 
post operative diagnosis. 
MR. KOONZ: That was preoperative, Your Honor. 
x * * 
BY MR. KOONZ: 
Q. What you have just read, Dr. Riddick, was the pre- 
operative diagnosis, is that correct? A. Yes. 
Q. Now my question is, and if you will pay attention 
maybe we can make this much easier, did you then perform 


surgery? A. I did. 
xe * 


{88] Q. Doctor, did you then after your surgery make 


a post operative diagnosis? A. I did. 

Q. And what was that, Doctor? A. Fracture of back 
in good position, fracture of [89] femur off with shorten- 
ing due to breaking of sling suspension on two occasions 
on the previous Saturday evening. 

-Q. Now, Doctor, were these entries made by you or at 
your instructions, the post operative diagnosis? A. It was 
dictated to them by me. 

Q. And then did you sign the hospital record? A. I did. 

Q. All right. Now, Doctor, following the surgery, was 
the patient returned to his room? A. He returned to the 
recovery room. He was kept there perhaps several hours, 
then to his room. 

-Q. Doctor, before you performed this surgery, did the 
patient require any medical attention for any other problem 
other than his back or his leg? A. I don’t know of any 
major. 

Q. No, my question wasn’t was it major. A. I don’t 
know of any other than routine sedation. 

Q. Did he have a bed sore, Doctor? A. That came on 
afterwards. 
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Q. After when, Doctor? A. After the cast had been on 
for several days. 

Q. When was the cast first applied? A. The 26th. 

[90] Q. And how soon did the bed sore show itself? 
A. Oh, I would say four or five or six days. It began with 
redness. 

-Q. What causes bed sores, Doctor? A. Pressure. 

Q. Did you order this patient to be moved or turned? 
A. Yes. 

*x** * 

Q. Doctor, why did you instruct the hospital staff, the 
nurses and so on, to turn the patient? A. It is routine pro- 
cedure in all fracture cases to get the patient in different 
positions to keep from [91] hypostatic congestion in the 
lungs as well as pressure from the cast and from the bed 
in one position. 

Q. Did in fact this patient have a bed sore? A. Yes. 

Q. Do you have an opinion, Doctor, as to what caused 
the bed sore? A. Pressure. 

Q. Doctor, you returned this patient to the recovery 
room and then back to his bed, is that correct? A. Yes. 

Q. Did he remain under your care after that? A. Yes. 

Q. When did you remove the cast, Doctor? As best you 
can recall. A. 5/29/63. 

-Q. And then did you place this patient in another cast? 
A. I placed the patient in a Taylor brace for the back, 
which was a hyperextensive brace with a pelvis, and then 
placed the right leg in a cast from the hip down over the 
leg. 

THE COURT: The right leg was put in another cast? 

[92] THE WITNESS: Yes, sir, from the hip down. 

BY MR. KOONZ: 

Q. This was in May of 1963? A. May 29th. 

Q. May 29th? A. Yes. 

Q. Now, Doctor, how long did the patient stay in this 
second cast you have described? A. When the first cast 
was removed, after the Taylor brace, I ordered a supporting 
brace for the right leg to take the weight on the hip— 
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THE COURT: Wait a minute. 

THE WITNESS: Yes, sir. 

THE COURT: On May the 29th, 1963, the cast was re- 
moved. A Taylor brace was placed on to the back? 

THE WITNESS: Yes, sir. 

THE COURT: Did you put the leg in another cast or 
prescribe a brace? 

THE WITNESS: The patient was eventually put in two 
braces. I put a cast on that day to the right leg and the 
Taylor brace. 

THE COURT: That is on the 29th? 

THE WITNESS: Yes, sir. 

[93] THE COURT: Now how long did that second cast 
on the right leg stay on? 

THE WITNESS: A few days later weight-bearing cast to 
right leg. That was removed so that the brace maker could 
take the measurements. 

THE COURT: Well, when was it? What date was the 
second cast removed? 

THE WITNESS: I have cast was changed 6/21. 

THE COURT: Now you say changed. You mean that 
was the time when the leg brace was applied 

THE WITNESS: The leg brace was applied, I think, 
about 6/21. 

BY MR. KOONZ: 

Q. The patient remained in a cast from iiay 29th to 
6/212 A. That is my notes, yes. 

Q. The second cast? A. Yes. 

Q. All right. Was the patient still in the hospital on 
6/212 A. Yes. 

Q. And how long did the patient have this brace on, 
Doctor? [94] A. The patient left the hospital with the 
brace on. 

Q. And this was September of 1963? A. September 
the, I think, the 14th, I discharged him the 14th. I think 
he left the 15th. 

Q. When he left, what was on his leg, Doctor? 

THE COURT: The brace. 
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BY MR. KOONZ: 

-Q. And he went home or left the hospital with the brace 
on. When do your records show that you saw the patient 
after September 15th, 1963? 

Well, Doctor, let me ask you, then, do your records show 
when you removed the brace that was on the patient when 
he was discharged from the hospital? A. The brace was 
being removed temporarily and he was given physiotherapy 
while he was in the hospital and continued when he went 
home. 

Q. Well, then, how long did he have to have that brace 
on his leg or when was it permanently removed? A. When 
he had complete union as X-rays on— 

THE COURT: What date was it removed? 

THE WITNESS: I would say somewhere near 3/20/64. 

BY MR. KOONZ: 

[95] Q. Now, Doctor, do you have that X-ray? A. The 
last one? 

-Q. The last one. Dr. Riddick, do you have an X-ray 
taken in 1963 following your surgery? A. You are asking 
for one. Let me find out. Here is one for 64. Do you 
want that one first? 

Q. If you have it. Now, Doctor, what do these X-rays 
show? A. This shows a healed fracture here with consi- 
derable callus deposited on the medial side here with a plate 
applied and held in place by four screws with filling in. 

Q. What date was that? A. 3/20/64. 

Q. Doctor, what is this plate you are referring to? What 
is this right here that you have just indicated? A. That is 
a steel plate. 

Q. When did you put that on, Doctor? A. That was 
put on 4/1/63, no, 4/3/63, the date of the open reduction. 
Q. Now, Doctor, will you describe with your pointer 
how you performed this surgery and placed this plate in its 
position that it now is on the femur. A. An incision was 
made over the anterior lateral [96] portion of the right leg 

for about eight inches exposing the fascia under that and 
opening the fascia, spreading the muscle apart, down to— 
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now, the bones were displaced at the operation, understand 
that. 

-Q. Are you cutting away to do this, Doctor? A. Par- 
don. 

-Q. Are you using a scalpel as you go down to the— A. 
Cut the skin in a fascia, yes, spread the muscles. Then by 
a three-pronged clamp, it was applied, and to hold the frag- 
ments and on with this triangular piece broken out. We 
haven’t shown that yet clearly, but there was a piece broken 
out here. Arid with that clamp held in place, drilled, four 
holes were made and steel screws were placed in this slot- 
ted steel plate. . 

-Q. Doctor, how do you make the holes in the bone? A. 
With a drill. 

-Q. Can you describe it for us, the type of drill you use? 
A. Well, it is like a brace and bit, the same thing, only it 
is modified to fit the screw. The drill is measured on the 
screw. Then the hole is made slightly [97] smaller than the 
screw. So that when you put the screw in it will fit snug 
and will not come out. 

Q. How do you fit the screw in? A. With a screwdriver. 

Q. Turn it like you would a regular screw? A. Yes. 

Q. All right. Now, Doctor, there are four screws there. 
Are they all the same size? A. Yes, they are all the same 
size, different angles. 

-Q. Did you personally do this yourself? A. Yes. 

-Q. Allright. And this X-ray on March 20, 64, is the 
net result of this surgery? A. Yes. 

-Q. Doctor is that plate and those screws still in this 
patient? A. Yes, as far as I know. 

Q. Well, you haven’t taken them out? A. I haven’t re- 
moved them. 

-Q. Doctor, what is this area that is forming around the— 
A. That is a callous formation, what we call [98] callus. 

It healed by fibrous tissue deposited in there and with that 
fragment of bone more callus is deposited than is needed. 
It is fitted around. And then as it gets harder and firmer, 
it contracts and makes the joint stable. 
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Q. Doctor, as far as visually observing the patient is con- 
cerned, can this be seen, this callous formation? A. Yes, 
it can be felt and seen, too. 

Q. In layman’s terms, what does the patient experience 
if he runs his hand down his leg at that juncture? A. What 
does he experience? 

Q. Yes. A. He experienced in this case limitation of 
flexion of the knee and bending of the knee. 

Q. This patient has this problem? A. Yes. 

Q. Doctor, what other limitations, if any, does the patient 
have as to the use of his leg because of this condition? A. 
Well, there is no disability in the hip joint. That can be 
moved. There is no disability in the ankle joint per se. 
There is limitation of motion in the knee joint due to the 
muscles adhering to the scar tissue over the side of the 
fracture. 

[99] -Q. And does the lack of flexion in the knee have 
anything to do with the prolonged casting? Does the lack 
of flexion in the knee have anything to do with the fact 
that the patient’s leg was in a cast for a long time? A. Due 
to it, or wherever you have an open reduction, usually, 
there is longer healing and you can’t move the muscles. 

Q. Doctor, did the fact that you were required to op- 
erate on this patient prolong his convalescence? A. I couldn’t 
say positively either way. Usually, when you do an open 
operation, there is prolonged disability. 

Q. All right, Doctor, thank you, if you will go back to 
the stand, please. 

Doctor, did there come a time when you felt that this 
patient should return to work? A. Yes, I thought he could 
try it. He asked to. 

Q. The patient asked you if he could try it? A. Yes. 

Q. When did you feel he could try it, Doctor? A. I 
have a note here if I can find it. 

Q. Doctor, may I refer you to a written report of May 
20th, 1964. A. May what? 

[100] Q. May 20th, 1964, the last paragraph. A. Yes. 


* * * 
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A. This was on May the 20th. The patient is most de- 
sirous to return to work in a supervisory capacity, and I 
have advised him that he may try it with the foreman’s con- 
sent the next week or ten days. 

Q. Do you know from your own knowledge whether or 
not Mr. Cheeks then did on or about that time attempt to 
return to work? A. That is what I was looking for, the 
exact dates on that. 

Mr. Cheeks, I think, tried it a few days and then quit. I 
think he tried it on several occasions. 

Q. Doctor, let us go on. A. On 6/17/64, you are ask- 
ing that. Sprained back while at work. Off one day. And 
then you want the second time? 

Q. Very well. A. 10/12/64 he worked for about two 
hours, and he quit his job. Cannot return to work. 

[101] Q. Doctor, do your records indicate that during 
this time what has happening to his back? Now the time I 
am referring to is from, let us take September of 1963, the: 
time of discharge, until May of 1964, what condition was 


his back in? A. His back gradually improved. Motion in- 
creased. The trouble was that when he tried to bend the 
knee the back hurt him. 


* * * 


THE COURT: Well, wait a minute. If he hadn’t frac- 
tured his leg, Doctor, and he tried to bend the knee, would 
the back still hurt him? 

THE WITNESS: If he hadn’t— 

THE COURT: —fractured the leg. Is there any causal 
connection between the fracture of the leg and the broken 
back? 

THE WITNESS: No causal between the fracture per se. 
There is a definite connection between the fracture of the 
back and the leg, because the muscles in the groin here, the 
soleous muscle attaches to the muscles of the back. Now, 
when you hyperextend that, it pulls on the back, on the 
back muscles. 

THE COURT: Would that have happened as a [102] re- 
sult of the first fracture? 
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THE WITNESS: Of the back? 

THE COURT: No. He didn’t have two fractures of the 
back, did he? 

THE WITNESS: No. He didn’t have but one fracture 
of the leg and one of the back. 

THE COURT: What I mean is between the original frac- 
ture when you did the closed reduction and then when it 
was necessary for you to do the open reduction because his 
leg was dropped out of the bed. 

I am trying to find out— 

MR. LASKEY: Your Honor, the Doctor hasn’t said the 
open reduction was done because the leg was dropped on 
the bed. 

THE COURT: Well, I will strike that out. I didn’t mean 
to insinuate that was the cause of it. But you did have to 
do the open reduction? 

THE WITNESS: Open reduction of the leg, yes. 

THE COURT: My question is, do you have a medical 
opinion that the fracture and the closed reduction, had it 
not been necessary to do the open reduction, had an effect 
on the back? 

THE WITNESS: No, not the open reduction. 

[103] THE COURT: I am talking about the fracture, 
the original fracture. If you didn’t have to do the open re- 
duction, do you have a medical opinion of whether or not 
the original fracture that he sustained affected his back? 

THE WITNESS: Yes. 

BY MR. KOONZ: 

Q. Doctor, will you explain your medical rationale for 
that? A. Explain what? 

Q. Your medical rationale for that. A. Well, where you 
have your fracture of your femur with the calf muscles of 
the leg pulling on the lower fragment and the limitation in 
the knee, when you attempt to move the hip, that pulls on 
the muscles of the back. 

Q. Doctor, does this happen every time you fracture a 
femur at this site? A. If you have a fractured back with it. 
THE COURT: You have got to put a broken back in 

there, haven’t you? é 
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THE WITNESS: The fracture of the back was im- 
mobilized for eight weeks. Of course, he didn’t have 
pain in that because he couldn’t move it. 

[104] BY MR. KOONZ: 

Q. The fractured back was immobilized for eight weeks, 
but how long was the leg immobilized? A. The splint and 
all over a year. 

Q. Over a year? A. Yes, cast and splint. 

Q. But before you did surgery, Doctor, what was your 
statement earlier as to how long this patient’s leg would be 
in a cast? 

THE COURT: He didn’t say. 

BY MR. KOONZ: 

Q. Well, I will ask you then, Doctor, before you decided 
to perform surgery on April 3rd— A. That is open surgery. 

Q. Open surgery. A. Yes. 

Q. Assuming that the surgery did not take place and was 
not to take place, how long would this patient’s leg been 
in a cast? 

MR. LASKEY: Just a minute, Doctor. I don’t think we 
can permit that question. We will object, if the Court 
please, because there has been no showing that there is any 
connection between the falling of the sling and the [105] 
open reduction. I think that has to be established before 
this type of question can be put. 

MR. KOONZ: If the Court please— 

THE COURT: I will let him answer if he has an opinion. 

Do you have an opinion how long he would have been in 
the cast? This is prior now to the open reduction. 

THE WITNESS: With open or without it? 

THE COURT: Without it. 

THE WITNESS: Anywhere from eight to ten weeks as 
a minimum to a year and a half or two years if you get de- 
layed union. 

BY MR. KOONZ: 

Q. Doctor, you had good alignment on March 26th, did 
you not? A. Yes. 

Q. And the union was good then, too, was it not, Doc- 
tor? A. Yes. 
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* * * 


MR. LASKEY: Just a minute. I didn’t get the answer. 

MR. KOONZ: Both answers were yes. 

[106] MR. LASKEY: May I have the last question, 
please. 

THE COURT: He said he had good alignment, I believe. 
MR. LASKEY: There was something slipped in there 
about union, and I don’t think you get union four days af- 

ter a fracture. 

THE COURT: Did you say there was good union or 
good alignment? 

THE WITNESS: On what day? 

THE COURT: March 26th. 

THE WITNESS: Good alignment. There was no union. 

BY MR. KOONZ: 

Q. All right. Now, Doctor, you followed this patient 
after he attempted to work, did you not? A. I saw him 
after, yes. 

Q. And have you seen him subsequent to that time, that 
is, after he stopped working? A. Yes. 

Q. Doctor, can you tell us when it was the last time you 
examined the patient? A. I think it was April the 14th, 
67. [107] Q. Now, Doctor, can you tell us from your 
experience and your attention, treatment, and so forth, with 
this patient if the patient is unable to work from the results 
of these injuries? 

THE COURT: Wait a minute. You are going a little too 
far, aren’t you? 

MR. KOONZ: I will qualify this question, if the Court 
please. 

May I have this question. Did you hear my question, 
Doctor. 

THE COURT: Oh, no, you can’t have it the way you 
have asked it. You said he examined him on April 14, 67, 
and I assume you are trying to prove what his condition was 
then. 

MR. KOONZ: All right. I will rephrase_it then. 
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BY MR. KOONZ: 

Q. Doctor, when you saw this patient in April of 1967, 
this was just a short time ago, did you examine his back? 
A. I did. 

Q. Can you tell us from your examination of the patient 
what his back condition was then? A. Shall I read the 
written examination? 

[108] Q. You can tell us from your memory or— A. 
The general alignment of the spinal column was good. The 
right lumbar muscles were larger than the left. There was 
some hypertrophy, I would say. There was fair limitation 
in all directions, but guarded definitely in bending forward 
with some limitation. 

Q. All right. Now, Doctor, assuming that there was no 
other injury to this patient but his back injury, would this 
back condition alone that you examined a few weeks ago 
have prevented him from working? 

MR. LASKEY: I object. There was other injury to this 
patient. 

THE COURT: Sustained. 

BY MR. KOONZ: 

Q. Doctor, can you tell us from your own following of 
this patient whether or not he is presently able to work? 

A. I would say he is able to do supervisory work as he was 
doing, supposedly at the time. Whenever he attempted to 
do more than that, I didn’t think that he could do it on 
construction work, no. 

Q. Is he able to return to his usual employment? A. As 
supervisor. 

[109] Q. Doctor, did you determine when you first saw 
the patient what his work involved? A. Yes. 

Q. Did you determine whether it involved more than 
supervisory work? A. Well, I will tell you what he told 
me, that he was supposed to be foreman or supervisor on 
this construction work. And the work was not being done 
to his satisfaction, and I think he jumped down to help 
them shore the concrete. Now that is when I think he fell. 
That is my recollection. 
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Q. Can he do that type of work if this in fact is required 
of him? A. Not whenever he has attempted to get on con- 
struction work or climb ladders or bend. 

Q. Ishe restricted to sedentary activity? A. No. De- 
scribe sedentary. What do you mean by sedentary? 

Q. Quiet type of work that doesn’t involve climbing or 
bending or stooping, and so forth? A. Yes. 

Q. Now, Doctor, can you tell us whether or not the 
patient’s condition resulted from or in any way was caused 
by the condition that now exists in his leg? 

[110] MR. LASKEY: I object to that question. 

THE COURT: I will sustain the objection. 

If you have a fracture of the leg, would that be enough 
to prevent a man from working? 

THE WITNESS: He couldn’t get down, he couldn’t bend. 
He has got limitation of that knee, only about 35 to 40 per- 
cent. Now if a man has to get down and squat and bend 
the knee beyond a right angle, it definitely restricts him. 

THE COURT: Now, would he have that restriction with 
the closed reduction and not the open reduction? 

THE WITNESS: I don’t think that you can say, because 
you may get the same condition from a closed reduction 
that you get from an open reduction or vice versa. You 
can get a complete return of function with an open or you 
can get a limitation with a closed. 

BY MR. KOONZ: 

Q. Now, Doctor, in this particular patient, since you 
know what has occurred to his leg after surgery, can you 
tell us whether or not the surgery and the placement of this 
metal and screws in the femur has in any way resulted in 
his present disability? A. I don’t think I can say definitely 
either way. 

[111] Q. Doctor, has the placement of these pins or 
the plate and the screws limited the use of his leg in any 
manner? A. Not the screws, no, nor the plate. 

Q. How about the calcium that is forming around it? A. 
The muscles tie it down, don’t permit it to slide over the 

_ rectus femoris muscles. 


JA 84 


Q. What is causing the muscles to tie it down? A. Par- 
don. 

Q. What is causing the muscles to be tied down? A. 
Adhesions tied down to it. 

Q. If the plate and the screws were not on or attached 
to this femur, would there be the calcium formation there 
is now? A. Yes. 

Q. From the healing site itself? A. Yes. 

Q. Doctor, as a result of the surgery that you performed 
on this patient, can you give us an opinion as to how much 
longer his recovery was prolonged because of it? A. I will 
say he was disabled from this procedure, [1 12] not neces- 
sarily due to the procedure itself, for, oh, to January or 
February of ’65. That would be from March the 2|st, 763, 
through ’64, and in 65. 

Q. And this procedure you are referring to is what, Doc- 
tor? 

THE COURT: To the open reduction, isn’t it? 

THE WITNESS: I am referring to the whole procedure, 
both back and leg. You can’t separate the two and say 75 
one and 25 the other. 

BY MR. KOONZ: 

Q. Doctor, let us take the leg alone. 

THE COURT: You can’t take the leg alone. He has got 
a broken back. 

Could he t< disabled from the broken back and the f:ac- 
ture with a closed reduction just as well as he could with 
an open reduction? 

THE WITNESS: Yes, sir. 

BY MR. KOONZ: 

Q. Is the patient more disabled because you had to per- 
form surgery and affix this plate? A. Not necessarily, no. 

Q. Doctor, didn’t you state to us or have you [113] not 
stated to us that on March 26th, before you decided to per- 
form this operation and before the slings fell, that the 
patient would be back to work in about six months? A. No. 

MR. KOONZ: May I approach the bench, Your Honor 
please? 
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THE COURT: Very well. 
(AT THE BENCH.) 

MR. KOONZ: Your Honor, I am now claiming surprise 

and ask if I can impeach him with his own records. 
* ek * 

MR. LASKEY: I object to impeachment. 

THE COURT: He claims surprise. 

{114] MR. LASKEY: We have got to see what he is 
surprised about. 

THE COURT: He is surprised about how long he said 
he would be disabled, as I wrote it down here. You know 
what he is talking about. 

MR. LASKEY: Is the surprise that you are claiming that 
the Doctor’s testimony is different from what Mr. Cheeks 
and his brother told you? 

THE COURT: Different from what he testified a little 
while ago. 

MR. KOONZ: It is also different from what he has put 
in writing. 

THE COURT: As to his medical opinion as to how long 
he would be disabled if he did not have to do the open re- 
duction. He said that he would be six to eight months 
away from work. 

MR. KOONZ: That is what he said originally. Now he 
has changed it. 

MR. LASKEY: The minimum I think he said. 

THE COURT: He said a minimum of six to ten weeks 
in a cast and one and one-half to two years in the cast with- 
out the open reduction. 

MR. KOONZ: Shall we come back Monday? 

[115] THE COURT: What about this law thing? When 
you get through with him, how many witnesses have you 
got? 

MR. KOONZ: I have his son, a patient in the next bed— 

THE COURT: I want to accommodate you. If I recess 
until Monday and give you Monday afternoon off, would 
that take care of it, of the Law Day thing? 

MR. KOONZ: My situation had to be tentative because 
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of the trial. So I will have to check with the chairman of 
this group. My preference would be to come here Monday 
and finish the trial. 

THE COURT: Let us see how it goes. All right. 

(IN OPEN COURT:) 

THE COURT: Now ladies and gentlemen, this Court has 
criminal matters tomorrow. You may be excused until 
Monday morning at 9:45. Don’t discuss the case asmongst 
yourselves or with anyone. 

(The Court adjourned at 3:50 p. m.) 
(The trial did not commence on May 1, 1967, but 
on May 3, 1967, because of the illness of counsel.) 

[117] MR. LASKEY: If the Court please, I am advised 
by Mr. Koonz that he intends to call a Dr. Henry S. Robin- 
son, Dr. Robinson is an orthopedic surgeon. I am quite 
sure he is well qualified. On Friday, as Your Honor knows, 
we had a discussion concerning the use of the x-rays during 
the recess of the Court. I was advised at that time by Mr. 
Koonz that he intended to have the x-rays examined by Dr. 
Leonard Peterson, who is also an orthopedic surgeon and a 
well-qualified medical man, and by Dr. Robinson. That, I 
understand, was accomplished. I endeavored to talk with 
Dr. Robinson on Monday. I did talk with him but before 
we could get to making an appointment, which I wished to 
do at my expense to inquire of him as to certain aspects of 
this case which are in issue, I was advised by Dr. Robinson 
that he could not talk to me because he had been told by 
Mr. Gartlan’s office he could not talk to me. 

MR. KOONZ: By whose office? 

MR. LASKEY: Pardon me. By Mr. Koonz’s office. 

Knowing that Mr. Koonz was ill, I did not call him at 
home. But I called his office and spoke to one of his as- 
sociates, who confirmed the information which had been 
given to me by Dr. Robinson. I consider those instructions 
to be [118] beyond the authority of counsel. This doctor 
is not the property of anyone. I was going to pay for the 
time that I used of his. 

THE COURT: Why don’t you take his deposition? 
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Q. What are the forces which tend to break down the 
alignment which has been attained in a closed reduction of 
an oblique fracture comminutive? 

MR. KOONZ: I object, Your Honor. Let’s concentrate 
on this particular fracture. 

THE COURT: He is anexpert, he may answer. 

BY MR. LASKEY: 

Q. Do you have the question in mind? A. You asked 
what was the difference between the [144] possibility of 
maintenance of that? 

Q. My question is: What are the forces, physical forces, 
which tend to break down the alignment and union obtained 
by a closed reduction of an oblique comminutive fracture? 
A. Muscular pull in different directions. Movement of the 
patient or the necessary attention to the patient in the hos- 
pital, such as lifting onto bed pans and things like that and 
nursing care, plus the type of fracture per se. 

Q. And the fracture which Mr. Cheeks had was the type 
of fracture described as being an oblique comminutive frac- 
ture? A. Yes. 

Q. What do you mean by the term “comminuted”? A. 
More than one, a second or third piece broken off or shat- 
tered. We speak of that as comminuted. If it protrudes 
through the skin it is a compound comminuted. 

Q. Now, in the first operation, the closed operation, you 
made an attempt to pt a screw into the distal. That is the 
far end, isn’t it? A. Yes. 

Q. And the proximal—that is the upper end—fragments 
of the fracture so that you could manipulate it better. Were 
you able to accomplish that? [145] A. No, it would not 
take hold of the bone. 

Q. That is, there were complications in this case, were 
there not? A. Definitely. 

Q. Nov, it is good medical practice to attempt a closed 
reduction of a fracture, even though the chances of main- 
taining it are slim, isn’t that true? A. Yes, sir, it is. 

Q. And, is it not a fact that the chances of maintaining 
the closed reduction and the alignment of the fracture Mr. 
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Q. The doctor can’t read his own writing. I have never 
heard that happen before. [142] A. I can’t get that (in- 
dicating) either. ‘‘Change position late tomorrow.” 

“Irrigate bladder with 1000 cubic centimeters of sterile 
water.” 

Q. What is the purpose of the order to turn the patient? 
A. The order to turn the patient, he had been for the first 
operation in hyperextension on a frame on a mattress pres- 
sed up in the middle. After operation and application of 
cast, the nurses were advised to turn to the left, moving 
that leg. 

Q. Why is that done with a patient of Mr. Cheeks’ age 
and condition? A. Not only in Mr. Cheeks’ condition, but 
in any patient, you like to get them deep breathing, exer- 
cising of the extremeties not affected, to prevent complica- 
tions, such as pneumonia, bronchitis, or later amyous. 

Q. Even though the moving of the patient, necessarily, 
causes some movement of the cast and the injured leg? A. 
Yes. 

Q. Now, the fracture Mr. Cheeks had to his right femur 
has been described as an oblique fracture. What do you 
mean by that, Doctor? A. Well, from contradistinction to 
longitudinal or transverse, an oblique fracture means that 
it is crossed and in [143] an oblique direction. 

Q. Showing you the x-ray of 3/21/63, the obliqueness 
of that fracture is quite evident in that, is it not? A. Defi- 
nitely. 

Q. What is the distinction—Just a minute, Doctor. We 
will try to do this all at once and I will try to get these pre- 
liminary questions of the way before we turn on the pic- 
ture. What is the medical term for a fracture which would 
be right across? A. Transverse. 

Q. Transverse. Which of the two fractures, the oblique 
or the transverse, has a better chance of maintaining union 
after it has been put in alignment? A. A transverse frac- 
ture, usually, will remain in position much better than an 
oblique fracture. 
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CROSS EXAMINATION 
BY MR. LASKEY: 
* * * 

[140] Q. And showing you a portion of the hospital 
record identified as “Physician’s Orders”, your first order 
is on that page which is now before you? A. Yes. 

Q. Under date of March 21, 63? A. Yes. 

Q. And that is the first time you saw and prescribed for 
this patient? A. Yes. 

Q. Doctor, on March 25th, you made out orders, gen- 
erally described as “Preoperative Orders”, did you not? A. 
Yes. 

Q. And what is that order of March 25th, would you 
read it to us? A. “Cross match and obtain 500 CC, cubic 
centimeters, of blood. Operation 11:30, tomorrow, 2. m. 

“2. Routine preoperative order. No orthopedic prep of 
femur before operation.” 

Q. What is the significance of that order, particularly the 
order to blood if you were to do a closed reduction? A. 
Well, Mr. Cheeks was in shock when he came into the 
[141] hospital. He was put in hyperextension. I considered 
the back the more critical and serious immediate condition 
on account of the possibility of a paralysis if moved or the 
back slipped. And for that reason I ordered blood preop- 
eratively so we would have it ready and not haye to wait 
for cross matching during the operation had he :~ne into 
shock. 

Q. Now, following the operation, were post operative 
orders given? A. These were written by the resident, not 
by me, the assistant in the operating room. 

Q. But there were certain post operative orders to take 
care of the patient? A. Yes. 

Q. That was on the 26th. And then, on the 27th, you 
gave certain orders? A. Yes. Do you want me to read 
those? 

Q. Yes, would you, please? A. “1. Fracture board un- 
der mattress. Overhead frame with trapeze and sling.” 

Q. That is a pulley, isn’t it? A. “With pulley for leg. 
Tum to left.” 1 can’t read this. 
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patient? A. Open reduction comminuted fracture, right 
femur, with plating - daily hospital visits for two weeks. 
That is [138] only for two weeks. That is $350.00. 

Q. Doctor, did you ever see Mr. Cheeks before he was 
hurt on March 21st, 1963? A. No, I had never seen him 
in my life that I know of. 

Q. He wasn’t your patient, was he? A. No. 

ne * 

MR. KOONZ: Before the doctor leaves the stand, if the 
Court please, 1 would like to introduce into evidence the 
x-rays that have been referred to earlier in the trial and 
identified by the doctor. 

THE COURT: Very well. 

MR. LASKEY: May I have the dates? 

THE COURT: I think there are four. 

MR. KOONZ: There are four dates referred to, if the 
Court please. On some of the dates there were two x-rays 
[139] taken. I am agreeable to this approach— 

THE COURT: Have they been marked? 

MR. KOONZ: Not for identification; no, Your Honor. 

THE COURT: Have them marked. : 

MR. KOONZ: If you will mark the March 21st, 1963— 

MR. LASKEY: Do you have any objection to marking 
them all at the same time? 

MR. KOONZ: J do not. 

MR. LASKEY: According to my calculation, you have 
got down to four sets of dates through April 1. I would 
like also to have the x-rays of April 5, May 17 and June 
18. 

MR. KOONZ: I have no objection. 

MR. LASKEY: They may all be one exhibit number. 

THE COURT: Is that all the questions you have of the 
doctor? 

MR. KOONZ: Yes, it is, Your Honor. 

(Plaintiff's Exhibit No. 4, X-rays, were marked for 
identification.) 
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MR. LASKEY: Let me see that, please. 

(Mr. Koonz handed to Mr. Laskey a document.) 
BY MR. KOONZ: 

Q. Doctor, do you have an opinion as to the amount of 
time that Mr. Cheeks was required to stay in the hospital 
because of the surgery that you performed on his leg? A. 
He was there from March 21st and I discharged him on Sep- 
tember 14th. I think he went home the morning of the 
15th. 

Q. Doctor, if you had not operated on this patient, how 
long would he have stayed in the hospital? [136] A. Just 
the same length of time. 

Q. When, in fact, Doctor, was the patient able to return 
to work? A. My report May 20th, 1964, states: ~The 
patient is most desirous to return to work in a supervisory 
capacity, and I have advised him that he may try it with 
the foreman’s consent in the next week or ten days.” 

Q. Doctor, do you have with you your itemized bills for 
the medical attention which you gave this patient? A. Yes. 
Q. Can you tell us, Doctor, what your charge was for 

the surgery performed on the patient? 

MR. LASKEY: Just a moment, Doctor. 

I object, if the Court please. 

THE COURT: Well, he is going to separate the charges. 

MR. KOONZ: My request was merely for the surgery. 

THE COURT: Aill you are going to put in is the charge 
for the open reduction. : 

MR. KOONZ: That is all I am asking. for. 

MR. LASKEY: May the Court please, may I be heard 
on that? 

THE COURT: I don’t know how I am going to keep it 
out. 

* * * 
[137] THE COURT: I will permit it. 
(IN OPEN COURT) 
BY MR. KOONZ: 

Q. Doctor, my question was and is: What was your 

charge for the open reduction that you performed on this 
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MR. LASKEY: If the Court please, the Doctor said he 
can’t give that alone. 

MR. KOONZ: The Doctor didn’t: say that. He said 
[134] he hadn’t done it, Your Honor. 

THE COURT: Can you do it. Can you give a medical 
opinion? 

THE WITNESS: No, it is a combination of the two inju- 
ries. 

THE COURT: All right. 

THE WITNESS: I don’t think you can separate them. 

BY MR. KOONZ: 

Q. Doctor, does the patient have, without giving us the 
extent of it, does he have a permanently disabled leg? Iam 
just talking about his leg. A. Partially permanent; yes. 

Q. Now, Doctor, on April Ist, 1963, did you indicate 
that he. would not have any permanent disability or defect? 
A. No, I did not. 

MR. KOONZ: If the Court please, I would like to read 
to the ladies and gentlemen of the jury— 

THE COURT: All right, go ahead. 

MR. LASKEY: I object for the same reason stated. 

THE COURT: Very well. 

MR. KOONZ: Ladies and gentlemen of the jury, I am 
reading to you now what has been introduced in evidence 
portions of a medical form. On this form there are certain 
questions asked and answered by the ‘doctor over his 
signature. [135] The form is dated April Ist, 1963. Among 
other questions, Number 7 has been asked. The nature of 
the treatment by you? The answer given by the Doctor on 
lst, 1963, was: Routine Fracture. Number 16. Will the 
injury result in any permanent defect? The answer given 
by Dr. Riddick on April Ist, 1963: No. 

THE WITNESS: That is not right. 

THE COURT: He is reading from the form. 

MR. KOONZ: Number 18 from this same form. On 
what date do you think the injured person will be able to 
resume his usual work? The answer given by Dr. Riddick 
on April Ist, 1963: Six to nine months, due to combina- 
tion of injuries. 
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Q. Very well, Doctor. Now, do you recall, if we can go 
back a bit to that Friday, the 29th, when you were discus- 
sing this matter with Mr. Cheeks and his son, did you tell 
Mr. Cheeks and his son that you expected he would be back 
to work in about five to seven or eight months? A. It 
takes anywhere, at a minimum—No, I didn’t say definitely. 
I never predict definitely. 

Q. How long did you indicate to them that Mr. Cheeks 
would be in his cast? I am talking about Friday now, 
March 29th. A. Eight weeks if the fracture healed, united. 

Q. About eight weeks. And did you, in fact, tell me this 
in your office within the last two weeks, this very thing, 
that you had originally felt on Friday, the 29th— A. 

I didn’t say any date and I don’t remember you saying 
those words. fe 

Q. Did you say that you expected, on the 29th of ~ 
March, that this patient would be in a cast about eight 
weeks? A. Provided we got-union. But I didn’t predict. 
that it would heal by then. 

Q. Doctor, what is your opinion today, as far as Mr. 
[133] Cheeks’ ability to work is concerned? A. I think I 
said at the last hearing here that I thought he could do 
supervisory work, which he was doing at the time of his in- 
jury. 

Q. Did you tell me and Mr. Cheeks in your_office within 
she last two weeks that you felt that Mr. Cheeks couldn’t 
work again? A. I felt he could not go on a construction 
job and go up and down ladders and rough work; yes. 

Q. Doctor, do you have any opinion as to the extent of 
the disability Mr. Cheeks now has in his right leg? A. Mr. 
Koonz, I have never estimated the disability of his right leg 
alone. I have estimated the disability of the patient as a 
whole due to the multiple fractures and due to the muscle 
attachments to the different positions. 

-Q. Doctor, then I am asking you today. You have seen 
his leg very recently, have you not? A. Yes. 

Q. Can you tell us whether you have an opinion as to 
the extent of disability Mr. Cheeks now has in his right leg, 
the right leg alone? _— 
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Q. May I remind you, Doctor, that on March 29th— This 
was a Friday. Do you recall that? A. I will take your 
word for it. 

Q. And the 30th was a Saturday. Now, do you recall 
being at the hospital and discussing Mr. Cheeks’ condition 
with him and his son on March 29th, 1963? A. I don’t 
know what was said, I have no record of it. 

-Q. Do you recall it? A. I made visits them to see him; 
yes. 
Q. But do you recall being there with Mr. Cheeks and 
his son on a Friday evening? A. Yes. 

Q. And do you recall, at that time, ordering x-rays to 
be taken on the next day? A. Saturday morning. 

Q. And do you recall, Doctor, when it was that you first 
reviewed the x-rays that were taken on Saturday morning? 
[131] A. Monday. I think it was Monday or Tuesday. I 
think it was Monday. 

Q. It was Tuesday, wasn’t it, Doctor? A. Well— 

THE COURT: He said Monday or Tuesday. 

MR. KOONZ: All right. 

BY MR. KOONZ: 

Q. That would be April 2d, would it not? A. Perhaps. 

Q. And you operated the next day, is that correct? A. 
On the 3d. 

Q. The 3d of April? A. Yes. 

Q. Did you sit in Mr. Cheeks’ room on April 2d and 
hold the x-rays up that were taken on the previous day? A. 
What day was that? 

Q. That would have been April Ist, sir. A. Well, per- 
haps I showed it to him. I have no definite recollection of 
that. That is four years ago. 

Q. Were these notations that I have referred to from 
your record made on April Ist, 1963? A. They were dic- 
tated to my secretary and she put them out after. This was 
a preliminary note. It is not permanent. It is just an esti- 
mation. 

[132] .Q. You, nevertheless, did make these notations 
and dictate to your secretary before April Ist, did you not? 
A. I did. 
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the treatment by you? And I refer to Number 7. A. Yes. 

Q. Did you indicate on April 1, 1963, that these injuries 
were being treated as routine fractures? A. My statement 
is first aid and immobilization of fractures and hyperexten- 
sions. On 3/26/63 closed reduction with manipulation un- 
der anaesthesia. Hyperextension and body cast. This is my 
secretary’s handwriting. 

Q. Doctor, did you also, under where it says on Question 
Number 7, Nature of Treatment By You, do you have rou- 
tine fracture there? Let me show you this form that is over 
your signature, Doctor. And I am referring with my finger 
to Number 7. A. Yes. 

Q. Does that say routine fracture? [129] A. Yes. 

Q. Doctor, on that same form, did you make a notation 
as to when, on April Ist, 1963, you expected Mr. Cheeks 
would be able to return to work and resume his usual 
work? A. Six to nine months. 

Q. Six to nine months? A. That was preliminary. 

Q. That was your prognosis or your indication on April 
Ist, 1963, is that correct, that the patient would return to 
work in six to nine months? A. Provided things went along 
as they should. 

*x* * 

-Q. You had reviewed for us, had you not, x-rays that 
were taken at various times during the course of your medi 
cal attention to this patient? A. Some that you presented 
from the file. 

Q. Yes. Of those that I presented, do you recall the 
first one was taken on March 21st, 1963? A. Yes. 

Q. And do you remember the second one was taken on 
March 26th, 19632 [130] A. The one in the operating 
room? 

Q. That is correct, when you did the closed reduction. 
A. Yes. 

Q. Do you recall the next two x-rays that were taken, 
Doctor, on March 30th and April 1st? A. March 30th and 
April Ist; yes. 
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THE COURT: He is claiming permanent disability but 
this doctor says, no. 

MR. LASKEY: He has already testified no permanent 
disability. 

[127] THE COURT: Why do you want to put this in? 

MR. LASKEY: It is his witness and if he is unhappy 
with him— 

THE COURT: Why do you want this in? 

MR. KOONZ: Your Honor, the date is important because 
on April 1st he had never seen or decided to operate on this 
patient. 

THE COURT: How much do you want to put in, this part 
here (indicating)? 

MR. KOONZ: I hadn’t gotten to this yet. He said he is 
treating this fracture as a routine fracture. I want to ask him 
that also. 

THE COURT: Do you want to bring that out too, it isa 
routine fracture? 

MR. KOONZ: Well, the Court will see why I am taking 
this tack. 

MR. LASKEY: May I see it? 

THE COURT: Yes. Was this before he fell? 

MR. KOONZ: This was before the doctor was aware of 
the effect of the fall. That is my point. 

THE COURT: Rather than hand it to the jury, why 
don’t you read what you want from that? 

MR. KOONZ: All right. 

MR. LASKEY: It will be identified as a medical [128] 
form filled out by the doctor? 

THE COURT: That is right. 

MR. KOONZ: I will agree with that as long as I intro- 
duce those portions that I am referring to. 

THE COURT: That is correct. Go ahead. 

(IN OPEN COURT) 
BY MR. KOONZ: 

Q. Doctor, at the same time, on April Ist, 1963, did 

you indicate, in filling out a medical form, the nature of 
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THE COURT: I don’t want that in. 

MR. KOONZ: I don’t care to have that in, Your Honor, 
if we can cut off the top. 

(The Court pointed to a portion of the document.) 

MR. LASKEY: I don’t understand what the purpose of 
the offer is. 

THE COURT: I don’t either because it says here under 
16 “Will the injury result in permanent defect” and the 
answer is “no”. He is trying to explain he means it is no 
facial disfigurement. 

MR. LASKEY: There is no issue in this case to which 
this document would be competent evidence. 
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Q. Did you at that time make a notation in your own 
handwriting that this—And is this dated April Ist, 1963? 

A. Yes. 

Q. Did you, at that time, make a notation that the 
patient would have no permanent disability or permanent 
defect? A. I did not. 

Q. You did not? A. No. 

Q. Doctor, is there an area there which refers to whether 
injury will result in permanent defect? A. Yes. If so, 
what? To be determined later. 

Q. Doctor, is that your signature? A. Yes. 

[125] Q. Is there a date on this piece of paper that I am 
referring to? A. Yes. 

Q. Is the same question referred to here with regard to 
permanent defect? A. Do you mean the question 16, “Will 
injury result in permanent defect?” 

°Q. That is right. A. Yes. 

Q. And do-:you have here, “No?” Is your answer. “No”? 
A. If so, what? 

Q. Is your answer “No”? A. That is for facial disfigure- 
ment. My reply is: “To be determined later’. 

_ -Q. Doctor, under where it says “‘facial. disfigurement”, 
do you have ”’None’””? I am referring to this paper here (in- 
dicating).. A. “Facial disfigurement - no.” 

MR. KOONZ: May I approach the bench, if Your Honor 
please? 

THE COURT: Yes. 

(AT THE BENCH) 

MR. KOONZ: Your Honor, I don’t want to get involved 
in this compensation matter, but this is a form that this 
[126] doctor submitted. 

THE COURT: Let it speak for itself: 

MR. KOONZ: Can I introduce the form in penton” 

THE COURT: Certainly. 

MR. LASKEY: I object. 

THE COURT: What do you object for? It says “no per- 
manent disability”’. 

MR. LASKEY: I object to it because you can "t get it 
in evidence without showing— 
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[122] MR. KOONZ: Your Honor, at the close of our 
last meeting, last Thursday, we had approached the bench. 
At that time I requested that I call the doctor as a hostile 
witness because of surprise. I renew that. 

THE COURT: Go ahead. 

DIRECT EXAMINATION (Resumed) 
BY MR. KOONZ: 

[123] -Q. Doctor, do you have your records with you? 
A. My records, yes. 

Q. May I see them? A. Yes, if the Judge so orders. 

THE COURT: Yes, he can see them. 

BY MR. KOONZ: 

Q. Doctor, using your records that you have before you— 
A. Please talk this way (indicating). 

Q. Using your records that you have before you, during 
the course of your medical attention to this patient, did 
you, from time to time, prepare records about his condi- 
tion? A. I did. 

Q. And did you, from time to time, note his progress 
and when you might expect that he return to work? A. 
Yes. At first, I did not give a time to return to work. I 
advised a reserve of a certain time. 

Q. Doctor, if you will listen to my questions and just an- 
swer my questions. Did you, from time to time, make 
notations in your own personal file? A. I did. 

Q. For whatever use you wanted to make of them— A. 
Yes. 

Q. —Did you make notations, for example, as to [124] 
whether or not the patient had disability as a result of this 
incident; did you make that notation? A. Yes. 

Q. Did you make a notation when this patient might re- 
turn to work? A. Later on; yes. 

Q. Doctor, will you refer to some notes you made on 
April Ist, 19632 That [indicating] is the paper right in 
front of you, Doctor. No, there is no need to turn the 
page, it is right here [indicating]. Is that dated April 1st, 
1963? A. Yes. 
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MR. LASKEY: I am having difficulty hearing you. 

THE COURT: What has that to do with it? I want to 
know about Dr. Robinson. Why didn’t you let him talk to 
him? 

MR. KOONZ: Well, let me explain that. I left no in- 
structions with anyone—I want to make this clear, Your 
[120] Honor, and, as you know, I was in bed. I got a call 
from my office indicating that Dr. Robinson had called our 
office looking for me and said that Mr. Laskey or someone 
on the other side of the case had called him. And he, as 
I understand it, asked if it was all right if he talked to Mr. 
Laskey or whoever it was who had called. I left instructions 
with my office—this was the first time I knew Mr. Laskey 
or anyone connected with the defendant’s case was inter- 
ested in talking to the doctor—that if Mr. Laskey or any- 
one connected with the case wanted to talk to the doctor, 
I would appreciate it if they would contact me first. Those 
were my instructions. And I talked with Mr. Ralston about 
this morning and asked him, did you convey this to Mr. 
Laskey or whoever you talked to that I was taking phone 
calls from my bed. I was sick but I wasn’t that sick. 
I talked to my office almost all day long. 

I want this record to be clear that I have never and I have 
no objection today if Mr. Laskey is interested in talking to 
Dr. Robinson. : 

THE COURT: Can we finish ur with Dr. Riddick now 
and when you get through with him? When do you want 
to talk to Dr. Robinson or depose him, this afternoon? 

MR. LASKEY: Yes, Your Honor. 

THE COURT: All right. Let’s get through with Dr. 
(121] Riddick then. z 

MR. KOONZ: I have asked Dr. Robinson to come here 
at 11:30. 

THE COURT: I will accommodate Mr. Laskey under the 
circumstances. He can take his deposition any time he wants 


to. 
** * 
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MR. LASKEY: I didn’t have time to take his deposition. 
Mr. Koonz was ill. 

THE COURT: Do you want to take it? 

MR. LASKEY: I want to take it before he goes on the 
stand. 

And, finally, I would like to advise the Court I probably 
would have objected to his testimony even if I had been 
given time to take his deposition for this reason: He is not 
named in the pretrial order. The pretrial order is very speci- 
fic about the exchanging of names and addresses of witnes- 
ses, including experts. 

THE COURT: I am not bound by the pretrial order and 
I think you shouldn’t raise that point until you take the 
doctor’s deposition. 

MR. LASKEY: Very well. At the same time he was ad- 
vising me that the other doctor, who was on the witness 
list and to whom I do not object, I understand he is not 
going to be called. I would submit that at this late date in 
the actual progress of the trial that running in a doctor 
whom we have had no chance to investigate as to his quali- 
fications, [119] and to require us while we are in the middle 
of trial to depose the doctor, who could have been retained 
and whose identity could have been disclosed in ample 
time to permit counsel to perform the usual functions, 
is very unusual. 

THE COURT: I agree that it is very unusual. I don’t 
understand why it wasn’t done. 

MR. KOONZ: May I make, one, a motion to the Court 
and, two, a representation? 

THE COURT: Yes. 

MR. KOONZ: I thought we could take this first before 
we got to the question of Dr. Robinson. Nevertheless, I 
would like to meet the opposition raised by Mr. Laskey 
with regard to the presentation of Dr. Robinson. 

I want to represent to the Court that I have had several 
discussions with Dr. Arch Riddick, a gentleman who has al- 
ready begun his testimony. These took place on two oc- 
casions in his office prior to trial, on two occasions in the 
presence of Mr. Cheeks, the plaintiff, at my request. 
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Cheeks had were, because of the nature of the fracture, the 
natural forces which would apply, were, in fact, slim, were 
they not? A. They were definitely decreased. 

Now, on March the 29th—The entry of March 30th, 
1963, will you read that first entry? A. “1. X-ray back 
fracture first lumbar and right femur, middle and distal third 
for position.” 

“2. Put bed board on bed and patient goes to x-ray. 

“3. Keep pillow under middle of back at all times.” 

-Q. Now, on March 31 you have an entry, apparently, 
by phone order, isn’t that correct? [146] A. Yes. 

Q. Now, what is that? A. Request x-ray of femur. 

Q. Isn’t that in a.m.? A. In a. m.; yes. 

Q. And March 31 would be Sunday? A. Yes. 

Q. Now, on Saturday you had ordered an x-ray for 
position? A. Yes. 

Q. What was the purpose of that x-ray and why did you 
make that entry? A. A routine check following operation. 
You may have a fracture in position at the time and it may 
slip, and as a further correction, to see that you are main- 
taining position. 

Q. Why, having given on March 30th an order for a rou- 
tine x-ray, did you on March the 31st give an order for a 
repeat x-ray? The 31st being Sunday. A. No, on Monday. 

-Q. The order was entered on the date of March 31. Just 
a minute, Doctor, so we can get this cleared up. The order 
was given under date—On March 30, we had what you de- 
scribed as a routine x-ray for position. Then on March 31 
[147] you give an order to repeat the x-ray in the a. m., 
which would be Monday— A. Yes. 

‘Q. Monday morning? A. Yes. 

Q. All right. Now, what was the purpose of that second 
order? A. To check the position of the femur following 
Mr. Cheeks’ statement that the cast had dropped and he had 
felt pain. 

Q. But the order of March 30th for x-ray had been given 
before he gave you that information, is that correct? A. 
May I make a statement as to the time? 
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Q. Yes, Doctor. A. Dr. Walter Atkinson relieved me 
that weekend while I was at the beach. It was my impres- 
sion that I came back on Sunday afternoon and saw Mr. 
Cheeks. He said it was on Monday morning. I can’t say 
whether it was Sunday afternoon or Monday morning. I 
don’t have any notes. It was either the 30th or the 31st. 
But I think that is a phone order. 

Q. Now, Doctor, would you step down to the view box 
and describe these x-rays? Here is the x-ray. Hanging on 
the viewer, this (indicating), Doctor. Where I have my fin- 
ger pointing is the fracture as it was prior to the closed 
[148] reduction, is that correct? A. Yes. 

* * * 

Q. Now, Doctor, handing you the x-rays of March 30, 
would you— 

(Witness placed x-rays on the viewer.) 

Are both of those dated March 30th? A. Yes. 

Q. And those are the x-rays in response to your order 
for a routine position check, is that correct? A. Yes. 


Q. And what is revealed by those x-rays? A. This one 
(indicating) or this one? 
Q. The two dated the 30th. 


** * 


[149] Q. Now, the pending Question, Doctor. What 
do the x-rays taken as a result of your order for a routine 
position check—and taken on March 30th—what do they 
show? A. They show—This is the 30th. They show this 
(indicating) distal part, meaning toward the knee—this [indi- 
cating] is the kneecap—that the fracture has slipped laterally 
one-half—and the third—anteriorly so that these two ends 
(indicating) are not in alignment. The edges are not in con- 
tact. And that there is a third fragment of bones here (in- 
dicating) out that did not show clearly in the preliminary 
x-ray. 

Q. Do you have an opinion as to what caused that con- 
dition? A. It could have been, as the patient described it 
to me, in— 
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* * * As the patient described it to me. When he attempted 

to turn. He had the trapeze over and he felt pain. And the 

sling slipped. Later on, after this thing had [150] been ap- 

plied, he said he had pain in that region and he thought he 

felt something slip. 
BY MR. LASKEY: 

-Q. When was that? A. That was on the evening of Sat- 
urday, the—No. When he described it to me? 

Q. Yes. A. That was either Sunday afternoon or Mon- 
day morning, after the Saturday morning. 

Q. Well, you had ordered these x-rays before that, had 
you not? A. Yes. 

Q. Do you know when those x-rays were taken? A. 
These x-rays were taken, according to the date, on 3/30. 

Q. That was before your conversation with Mr. Cheeks, 
is that correct? A. Yes. 

Q. And what, Doctor, would be the reason for this con- 
dition of disunion or malalignment of that fracture site at 
that time? A. In view of the later x-rays, I doubt whether 

MR. KOONZ: I submit that is not responsive. 

THE COURT: Just answer the question, not what you 
(151] doubt. 

BY MR. LASKEY: 

-Q. Tell us what you think your medical opinion is with 
regard to the fracture. A. I don’t think it would have 
maintained position due to the comminution and oblique- 
ness of the fracture. 

Q. That is the condition of the fracture itself and body 
pressures and muscle pressure which you have already de- 
scribed? A. And type of fracture. 

Q. All right, Doctor. On April Sth, after your open re- 
duction procedure, will you tell us what those x-rays show? 
A. After open reduction on the 3rd, again, routine check— 
I didn’t take it on the day of operation because I had the 
fracture in my hand and I had the wound open and saw the 
position of the bone—but even after applying a cast, three 
days later I rechecked to see if any abnormality had occurred. 
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Here you see in two directions the alignment of the frac- 
tures (indicating) with the cast, as you see, with the appli- 
cation of a metal plate and four screws. This is the same 
picture at a different viewpoint. This shows the comminu- 
tion (indicating) and only the fractures were touching at 
this part and had not been broken. These lines here (152] 
(indicating) are nothing but opaque filaments introduced 
into surgical gauze so that they can be identified by x-ray. 

Q. Now, after the open reduction had you obtained a 
good alignment? A. In my opinion, a very good one. 

xe Oe 

-Q. * * * Doctor, do you recall, from your experience 
at the hospital, what the hours are of the x-ray department 
on Saturday? A. Nothing but emergencies are taken after 
the middle of the day. 

Q. Up until the middle of the day it is a regular 
operating day? A. Noon. 

MR. LASKEY: That is all. 


REDIRECT EXAMINATION 


* * * 


[153] BY MR. KOONZ: 

Q. Doctor, did you make a notation before and after 
surgery and put this notation in the hospital records, called 
preoperative and post-operative diagnosis? A. I dictated 
the preoperative and post-operative diagnosis; yes. 

Q. And at that time did you indicate in te hospital rec- 
ord the fracture of the femur was off with shortening due 
to breaking of sling suspension on two occasions on the pre- 
vious Saturday evening? Is that your statement? A. Yes. 

Q. Was that your opinion at that time, Doctor? A. Ac 
cording to the statement of the patient. 

Q. This was April 3d, 1963? A. The operation was 
April 3d, 1963. 

Q. And when was this notation put into the hospital rec- 
ords at your instructions? A. The operation was dictated 
on a recorder on 4/6/63. [154] It was transcribed 
on 4/17/63. 
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Q. So, isn’t it a fact, Doctor, that it was your opinion 
at that time that the shortening of the femur—and by that 
we mean the lack of alignment—was due to the fall of these 
slings; is that correct? A. Yes, if the patient’s statement is 
correct. 

MR. KOONZ: That is all. Thank you. 

* * * 
[157] BY MR. KOONZ: 

Q. I show you now what has been marked Plaintiff's Ex- 
hibit No. 5 for Identification. Can you tell us what these 
are? 

MR. LASKEY: Your Honor, we will stipulate it is the 
complete hospital record of Mr. Cheeks for the hospitaliza- 
tion beginning March 21, 1963. 

MR. KOONZ: I move then that the entire hospital rec- 
ord be admitted in evidence. 

THE COURT: It may be introduced. 

MR. LASKEY: Subject to the principles laid down in 
Taylor versus New York Life? 

THE COURT: That is right. 

(Plaintiff's Ex. No. 5 was received in evidence.) 
x * * 

[161] MR. KOONZ: Mr. Laskey, I think we can resolve 
this. I will read from March 26th on. The doctor has testi- 
fied that he gave instructions from that time on that the 
patient be turned. 

MR. LASKEY: I agree. But you are not charging us 
with something before the 26th? 

MR. KOONZ: I just indicated I will refer to those rec- 
ords from March 26th on. 

MR. LASKEY: Thank you, counsel. 

MR. KOONZ: If the Court please. 

In order to expedite matters, ladies and gentlemen of the 
jury, I will refer to those times in the record, beginning 
March 26th, 1963, when the patient was turned. 

On March 26th, there is no record of patient being 
turned. 

MR. LASKEY: I object. Would you read the entry 3:00 
to 11:00 on March 26th? 
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MR. KOONZ: I am talking about the first shift on which 
Mr. Cheeks was turned. 

MR. LASKEY: You said there was no entry of being 
turned on 3/26. 

MR. KOONZ: At 3:00 to 11:00, p. m., tured left side. 

[162] MR. LASKEY: And that is on March 26th? 

MR. KOONZ: That is correct. 

At 3/27 tured to back. 

MR. LASKEY: That is at 2:00 o’clock? 

MR. KOONZ: It just says 2:00, Mr. Laskey. 

Following that it is a. m.. the 6:00 a. m. turn. 

On March 27th at 3:00 to 11:00 p. m. turned to left side. 

On March 28th. It appears to be the 7:00 to 3:00 shift. 
Turned from left side. 

At the 3:00 to 11:00 shift turned from left side. 

There is no entry, according to the record that I have, 
for March 30th. 

On March 29th, 3:00 to 11:00, turned to left side. 

There is another entry here on 3:00 to 11:00 with no 


date. ‘Fairly comfortable. Appears to be turned side to 
side.” 

On March 31st— 

MR. LASKEY: And that appears between the dates of 
3/29 and 3/31, does it not, in that sequence? 

MR. KOONZ: The record indicates that but there is no 


date on it. 

MR. LASKEY: I agree, but there are dates on each side 
of that, are there not? 

[163] MR. KOONZ: There is a date on the 29th and 
the 31st. 

On March 31st, 12:00 to 6:00 shift, turned. 

That is the last entry that I note where the patient was 
turned before April Ist, 1963. 

MR. LASKEY: On the 7:00 to 3:00 shift, the last entry 
on that, 3/31, “Position changed.” On the same date, 3:00 
to 11:00, “Position Changed.” 

MR. KOONZ: I agree with that. Excuse me. 

“x * * 
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(AT THE BENCH) 

MR. KOONZ: As you know, Dr. Robinson just came 
into the courtroom. And, as the Court has already. ruled, 
I would like to now call him as a witness. 

THE COURT: He wants to take his deposition. 

MR. KOONZ: What is your pleasure? 

MR. LASKEY: I served him for taking a deposition with 
a subpoena at 2:00 o’clock this afternoon. I would be glad 
to accommodate counsel and the Court but I had to fix the 
time. 

MR. KOONZ: I would like to read the deposition of the 
nurse, Mrs. Barlen. 

MR. LASKEY: Where is this nurse? 

[164] MR. KOONZ: I would like to say that when this 
trial was first alerted I talked to this woman and advised 
her that the trial would be soon. 

THE COURT: Where is she? 

MR. KOONZ: I don’t know where she is now. ‘She did 
live in Hyattsville. 

THE COURT: You haven’t been able to locate her? 

MR. KOONZ: No, Your Honor. 

THE COURT: Did you put a subpoena on her? 

MR. KOONZ: Your Honor, I want the Court to know 
that this woman— 

THE COURT: Did you put a subpoena on her? 

MR. KOONZ: Not for this trial. No, I did not. 

THE COURT: Why didn’t you? 

MR. KOONZ: Because I could not find out from her 
where she would be to subpoena her. 

xk * 

[165] THE COURT: Go ahead and read it. 

MR. LASKEY: I object. There is no showing she is not 
available. 

ee * > 

[166] MR. LASKEY: I think we ought to get in the 
hours of her employment. 

THE COURT: The day shift, 7:00 to 3:00, according 
to the deposition. 
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MR. KOONZ: I am talking about the first shift on which 
Mr. Cheeks was turned. 

MR. LASKEY: You said there was no entry of being 
turned on 3/26. 

MR. KOONZ: At 3:00 to 11:00, p. m., turned left side. 

[162] MR. LASKEY: And that is on March 26th? 

MR. KOONZ: That is correct. 

At 3/27 turned to back. 

MR. LASKEY: That is at 2:00 o’clock? 

MR. KOONZ: It just says 2:00, Mr. Laskey. 

Following that it is a. m., the 6:00 a. m. turn. 

On March 27th at 3:00 to 11:00 p. m. turned to left side. 

On March 28th. It appears to be the 7:00 to 3:00 shift. 
Turned from left side. 

At the 3:00 to 11:00 shift turned from left side. 

There is no entry, according to the record that I have, 
for March 30th. 

On March 29th, 3:00 to 11:00, turned to left side. 

There is another entry here on 3:00 to 11:00 with no 
date. “Fairly comfortable. Appears to be turned side to 
side.” 

On March 31st— 

MR. LASKEY: And that appears between the dates of 
3/29 and 3/31, does it not, in that sequence? 

MR. KOONZ: The record indicates that but there is no 
date on it. 

MR. LASKEY: I agree, but there are dates on each side 
of that, are there not? 

[163] MR. KOONZ: There is a date on the 29th and 
the 31st. 

On March 31st, 12:00 to 6:00 shift, turned. 

That is the last entry that I note where the patient was 
turned before April Ist, 1963. 

MR. LASKEY: On the 7:00 to 3:06 shift, the last entry 
on that, 3/31, “Position changed.” On the same date, 3:00 
to 11:00, “Position Changed.” 

MR. KOONZ: I agree with that. Excuse me. 


* * * 
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(AT THE BENCH) 

MR. KOONZ: As you know, Dr. Robinson just came 
into the courtroom. And, as the Court has already ruled, 
I would like to now call him as a witness. 

THE COURT: He wants to take his deposition. 

MR. KOONZ: What is your pleasure? 

MR. LASKEY: I served him for taking a deposition with 
a subpoena at 2:00 o’clock this afternoon. I would be glad 
to accommodate counsel and the Court but I had to fix the 
time. 

MR. KOONZ: I would like to read the deposition of the 
nurse, Mrs. Barlen. 

MR. LASKEY: Where is this nurse? 

[164] MR. KOONZ: I would like to say that when this 
trial was first alerted I talked to this woman and advised 
her that the trial would be soon. 

THE COURT: Where is she? 

MR. KOONZ: I don’t know where she is now. She did 
live in Hyattsville. 

THE COURT: You haven’t been able to locate her? 

MR. KOONZ: No, Your Honor. 

THE COURT: Did you put a subpoena on her? 

MR. KOONZ: Your Honor, I want the Court to know 
that this woman— 

THE COURT: Did you put a subpoena on her? 

MR. KOONZ: Not for this trial. No, I did not. 

THE COURT: Why didn’t you? 

MR. KOONZ: Because I could not find out from her 
where she would be to subpoena her. 

x * * 

[165] THE COURT: Go ahead and read it. 

MR. LASKEY: I object. There is no showing she is not 
available. 

eke * 

[166] MR. LASKEY: I think we ought to get in the 
hours of her employment. 

THE COURT: The day shift, 7:00 to 3:00, according 
to the deposition. 
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MR. KOONZ: Why don’t we begin on page 14 then, 
Your Honor? 
THE COURT: All right. 


xe * 


[167] (Reading from deposition of Marian W. Bar- 


len.) 

*Q. When did you first meet Mr. Arthur Cheeks, 
the gentleman seated here in the room with us? 

“A. About July of 1942.” 

* ee * 

“Q. My question really was, when did you first 
see him in the hospital? 

“A. I cannot tell you the exact date. Maybe six 
weeks or two months before Mr. Moore was dis- 
charged. 

“Q. Was it about the time he was admitted to 
the hospital? 

“A. To my knowledge, it was the day he was 
admitted. 

“Q. Now, when he was admitted, whatever the 
date was, was Mr. Moore already a patient in the 
hospital? 

“A. Yes, sir. 

“Q. Were you already on duty as one of his nur- 
ses? 

* * 

[168] “A. Yes, I was leaving duty for the day. 

“Q. ror the day? 

“A. I was going out the door. 

“Q. Then he was probably brought in sometime 
in the afternoon? 

“A. He was being brought in just as I was going 
out of the door. 

“Q. Which would be sometime around 3:00? 

“A. Yes. 

“Q. Can you describe for us the physical setup 
in the room? Were there two patients in the room? 

“A. Mr. Moore was by the window and, this 
other bed, if I recall, was in the process of being 
moved in the room as I was going out; and I went 
home. 
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“Q. Well, the next day, when you came to work, 
were there two patients in the room? 
. Yes. 
. One of which was Mr. Moore? 
. Yes. 
. And the other was Mr. Cheeks? 
. Yes. 
. Were they the only two patients in the 


: Yes. 


* * * 


[169] “‘Q. Were they the only two beds that 
they occupied in the room? 

“A. Yes. 

““Q. Mr. Moore’s bed was nearest the window? 

“A. Yes. 

“Q. So that in order to get to Mr. Moore you 
would have to go past Mr. Cheeks’ bed? 

“A. Yes. 

“Q. Do you recall when you came to work the 
next day, which would be what, about 7:00? 

“A. Yes. 

“Q. Did you physically observe Mr. Cheeks when 
you came in the room? 

“A. I didn’t even look towards the bed. It 
seemed to me that the curtains were, more or less, 
pulled around the bed, and I went directly over to 
my patient and didn’t really look to see who was 
in the bed. 

“Q. Did you sometime during that day, perhaps, 
have a conversation, if you recall? 

“A. When I went over to my patient, he said 
there was a patient admitted in the other bed and 
he had told Mr. Cheeks’ son, that if he left his tele- 
phone number in the drawer, if there was anything 
his father needed that I would be glad to have him 
call. And I said, who? And he said, Mr. Cheeks. 
And 

x * * 
[170] I glanced over that way—and I feel sure that 
the curtains were pulled but there was a gap and I 
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MR. KOONZ: Why don’t we begin on page 14 then, 
Your Honor? 
THE COURT: All right. 


* * * 


[167] (Reading from deposition of Marian W. Bar- 
len.) 

“Q. When did you first meet Mr. Arthur Cheeks, 
the gentleman seated here in the room with us? 

“A. About July of 1942.” 

* * * 

“Q. My question really was, when did you first 
see him in the hospital? 

“A. I cannot tell you the exact date. Maybe six 
weeks or two months before Mr. Moore was dis- 
charged. 

“Q. Was it about the time he was admitted to 
the hospital? 

“A. To my knowledge, it was the day he was 
admitted. 

“Q. Now, when he was admitted, whatever the 


date was, was Mr. Moore already a patient in the 
hospital? 

“A. Yes, sir. 

“Q. Were you already on duty as one of his nur- 
ses? 


* OK 


[168] ‘tA. Yes, I was leaving duty for the day. 

“Q. ror the day? 

“A. I was going out the door. 

“Q. Then he was probably brought in sometime 
in the afternoon? 

“A. He was being brought in just as I was going 
out of the door. 

“Q. Which would be sometime around 3:00? 

“A. Yes. 

*“Q. Can you describe for us the physical setup 
in the room? Were there two patients in the room? 

“A. Mr. Moore was by the window and, this 
other bed, if I recall, was in the process of being 
moved in the room as I was going out; and I went 
home. 
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“Q. Well, the next day, when you came to work, 
were there two patients in the room? 

“A. Yes. 

“Q. One of which was Mr. Moore? 

“A. Yes. 

“Q. And the other was Mr. Cheeks? 

“A. Yes. 

“Q. Were they the only two patients in the 
room? 

“A. Yes. 

* * * 

[169] ‘“Q. Were they the only two beds that 
they occupied in the room? 

“A. Yes. 

““Q. Mr. Moore’s bed was nearest the window? 

“A. Yes. 

“Q. So that in order to get to Mr. Moore you 
would have to go past Mr. Cheeks’ bed? 

“A. Yes. 

“Q. Do you recall when you came to work the 
next day, which would be what, about 7:00? 

“A. Yes. 

“Q. Did you physically observe Mr. Cheeks when 
you came in the room? 

“A. I didn’t even look towards the bed. It 
seemed to me that the curtains were, more or less, 
pulled around the bed, and I went directly over to 
my patient and didn’t really look to see who was 
in the bed. 

“Q. Did you sometime during that day, perhaps, 
have a conversation, if you recall? 

‘““A. When I went over to my patient, he said 
there was a patient admitted in the other bed and 
he had told Mr. Cheeks’ son, that if he left his tele- 
phone number in the drawer, if there was anything 
his father needed that I would be glad to have him 
call. And I said, who? And he said, Mr. Cheeks. 
And 

* * 
[170] I glanced over that way—and I feel sure that 
the curtains were pulled but there was a gap and I 
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sort of looked over that way—and I looked in there 
and there was Mr. Cheeks. 
“Q. You had seen him on prior occasions? 
“A. Parden? 
“Q. You had seen Mr. Cheeks on a prior oc- 
casion? 
. What do you mean? 
. You had, at least, recognized the face or the 


. Yes. 
From some place other than the hospital? 
. Yes. 

“Q. Now, when you, either that day or the next 
day, were nursing Mr. Moore in the hospital, did you 
observe Mr. Cheeks himself lying in his bed? 

“A_ Possibly at the time but I could not tell you 
now. I could not describe the situation now; it has 
been over two years. 

“Q. Do you recall or do you remember what part 
of his body was in a cast or in a sling or being at- 
tended to, in any way, from your own visual obser- 
vation? 

“A. For that particular day? 

“Q. No, within the several days after he was ad- 
mitted.” 

* eK 

[171] “Q. Did there come a time at any time 
after he was admitted and while you were still in 
the hospital attending Mr. Moore that you observed 
Mr. Cheeks’ condition or his physical appearance 
while he was in his bed? 

“A. I know that at a later time I remember a 
cast and I remember a leg being in a sling. 

“Q. Do you have any recollection as to the ap- 
proximate time after his admission that you first 
realized this or observed this? 

“<4 J don’t remember because it has been so long 
and there have been so many patients in the mean- 
time. 

“Q. During the time Mr. Cheeks was in the hos- 
pital, did you have conversation with him from time 
to time? 
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“A. Actually, very little. Mr. Cheeks was a very 
quiet patient. 

“Q. Did he ever talk to you about his injuries 
or the fact he was hurt? 

“A. To me personally, I don’t recall that he did. 

“Q. Were you ever there when there were visitors 
or his son or somebody was there with Mr. Cheeks 
when conversation was taking place? 

““A_ Well, I was taking care of my patient and I 
really could not. I remember seeing Mr. Cheeks’ 
son there the first [172] time he came, one Sunday. 
I think he came, most of the time, while I was off 
duty. 

“Q. Do you know what doctor was attending Mr. 
Cheeks? 

“A. I recognized Dr. Riddick as the last name. 

I don’t know the doctor’s first name. 

“Q. Do you recall, Mrs. Barlen, seeing Mr. Cheeks 
lying in a sling or his foot in a sling? 

“A. The leg in a sling? 

“Q. Or his foot in a sling? 

“A. I remember seeing his leg in a sling. 

“Q. Can you describe for us, as best you recall, 
just how his leg was placed in a Sling? In other 
words, what the physical appearance of the sling was 
with regard to the patient and the bed and any brac- 
ing type apparatus that was used for the sling. 

“A. Well, it seems to me as though there was 
some kind of a pulley that had the leg suspended 
in the air in a cast off of the bed. 

“Q. Was there a cloth sling holding the leg, hold- 
ing it away from the bed up in the air? 

“A. Yes. 

“Q. Your answer is, yes? 

“A. Pardon me. What did you ask? 

[173] “Q. I say, was there a cloth or some type 
of sling attached to the pulley that was holding or 
used to brace the leg or hold the leg away from the 
bed? 

“A. There was a sling that held the leg off of the 
bed. 
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“Q. To what part of Mr. Cheeks’ body was the 
sling attached? 

“A. The leg. 

“Q. To his leg. Was the leg raised up from the 
bed? 

“A. Yes. 

“Q. Do you recall, approximately, how far from 
the bed the leg was raised? 

“A. No. 

“Q. Was there room, for example, to place your 
hand between the bed and the leg, if you recall? 

“A Well, all I can say is that it was off of the 
mattress, off the pillow. It was elevated. 

“Q. When Mr. Cheeks was first admitted and you 
first visually observed him in his bed, was the sling 
on his leg at that time? 

“A. I do not remember. 

“Q. Do you have any recollection as to how long 
after he was admitted, approximately, in days or 
weeks after he was [174] admitted, the sling was 
placed on his leg? 

“A. I do not remember. 

“Q. When was it that you first noticed the sling 
on the leg? 

“A. I can’t recall. 

“Q. Was it six months or so after he was there 
or a week or two weeks? Just approximately, if you 
can tell us. 

“A. I don’t remember. 

“Q. Do you recall at any time anyone coming 
to the hospital on the Washington Hospital Center 
staff, either another nurse or a nurse’s aid or assistant 
or orderly, to adjust the sling or do anything with 
the sling? 

“A. Not to my knowledge—I went on duty—other 
than just routine care or moving the patient around, 
I don’t remember. 

“Q. Do you remember seeing at any time any- 
one coming to do anything to the sling other than 
Mr. Cheeks or somebody that was visiting him? 

““A_ I saw a sling changed, an old sling taken off 
and another sling put on. 
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“Q. Do you remember, approximately, how long 
after Mr. Cheeks was admitted that this occurred? 

“A. No, I do not. 

“Q. But you were present when the sling was 
changed? 

{175] “A. When the sling was changed. 

“Q. So that another sling had been on previously 
and another one was replacing that sling. Is that a 
fair statement? 

“A. Yes. 

“Q. Would you describe for us, as best you re- 
call, the circumstances, as you remember them, that 
took place or the incident that took place that nec- 
essitated the change of the sling? 

“A. I would say that I was not on duty when 
anything took place. It was hearsay. I heard dis- 
cussed something about the sling had broke. 

“Q. Your response a few minutes ago was that 
you recall that a sling was changed. Is that right; 
is that what you said? 

“A. Yes. 

““Q. Were you present at any time when the sling 
was changed? 

“A. Yes. 

“Q. At that time when the sling was changed 
from one sling to another, what were the circum- 
stances, or just what did take place when the sling 
was changed, if you know? 

“A. All I can say is that the nurse who changed 
it [176] threw it in the trash can and put another 
sling on, threw the one that had been on in the 
trash can. 

“Q. Do you know, from your own knowledge, 
whether or not the nurse was an employee of The 
Washington Hospital Center? 

“A. I couldn’t tell you the nurse’s name. 

“Q. Do you know if she was working for The 


Hospital Center was my question?” 
* * % 


“Q. I don’t ask you who she worked for but just 
whether she had been working at the hospital before 
this sling incident? 
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“A. I would say she was working on that floor 
during the time I was taking care of my patient. 

[177] “Q. So that she had been there, at least, 
since early in January or sometime thereabouts up 
until this incident? 

““A_ J really don’t know whether she was there 
in January or not, but I know she had been around 
on the floor for some time. 

“Q. Before this happened? 

“A. Yes. 

“Q. Do you know whether she was employed by 
anyone other than the hospital? 

“A. Not to my knowledge. 

“Q. In addition to ’this nurse’, will you describe 
her for us, if you can, please? 

“A All I can remember is that she wasn’t a tall 


person. She was not a tall person.” 
* OK 


“Q. You do know, do you not, that this nurse had 
something to do with changing the sling? 
“A. She put a new sling on and put the leg back 


in the sling. 

“Q. Yes. 

“A. Yes. 

{178] “Q. You know this? 

“A. Yes. 

“Q. You also knew she threw the old sling in the 
basket? 

“A. Yes. 

“Q. While this was going on, do you recall if 
there was anyone else in the room other than Mr. 
Cheeks, Mr. Moore, yourself and the nurse? 

“A. No, I do not recall anyone else. 

“Q. Could there have been and you just not re- 
call it? 

“A. To the best of my knowledge, there wasn’t. 
I don’t recall anyone else having been in there. 

“Q. Do you recall the circumstances under which 
the nurse was called in to change the sling? 

“A No, I never heard any comments about it, 
never heard anybody being asked to come in. I just 
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know she came in and heard her say, I am going to 
change your sling. 

“Q. At the time the sling was to be changed, be- 
fore it was actually changed, did you observe Mr. 
Cheeks’ leg? 

“A. Well, I saw the leg down. 

“Q. On the bed? 

“A. On the bed or on the pillow. I may well 
have not known it and my patient said something 
about Mr. Cheeks’ [179] leg, that during the night 
it fell, that is all. I did not see it. He was not my 
patient and I made no attempt to investigate the 
situation. 

“Q. When you observed Mr. Cheeks’ leg it was 
on the bed and not in the sling? 

“A. Yes. 

“Q. After the nurse completed changing the sling, 
was the leg back up off the bed in the sling? 

“A. Yes. 

“Q. Did you have any conversation with the nurse 
nurse about the sling itself? 

“A_ No, nor with the patient. 

“Q. Meaning Mr. Cheeks? 

“A, That is right. 

“Q. Where was the basket in relation to the phy- 
sical layout of the room where the sling was thrown? 

“A. Under the sink or near the sink. 

“Q. The sink was located where? 

“A. Near Mr. Cheeks’ bed. 

“Q. Closest to the hallway or between the beds? 

“A. Closest to the hallway. 

“Q. Did you see the nurse throw the sling into 
the basket? 

[180] “A. I really don’t recall having seen her 
throwing it in there. 

“Q. How do you know it was the sling which 
was on his leg which was thrown in the basket? 

““A. Mr. Cheeks asked me—I was emptying my 
patient’s jug at the sink and Mr. Cheeks said—would 
you hand me that sling that is in the waste basket, 
I want to show it to my doctor. 
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“Q. Prior to his making this request, were you 
aware that a sling had been removed and thrown in 
the basket? 

“A. When the nurse was in there changing it. 

“Q. You knew, at that time, the sling had been 
disposed in the basket? 

“A Oh, I don’t know. Until he said that, I don’t 
remember whether I really knew she threw it in the 
basket or not because I was minding my own busi- 
ness. 

“Q. But you do know that before Mr. Cheeks 
asked you to get the sling out of the basket that a 
sling had been changed? 

“A. Yes. 

“Q. And you know this because you saw it 
changed? 

“A. Yes. 

“Q. Mrs. Barlen, I have in my hand a piece of 
cloth. I [181] am going to hand it to you and ask 
you to take some time to look at it.” 


MR. LASKEY: At this point it was marked for identi- 
fication, Mr. Koonz? 

MR. KOONZ: May the record also show the cloth was 
marked for identification. 

THE COURT: She couldn’t identify it, could she? 


* * 


MR. LASKEY: We had the right of cross examination, 


so I think we have the right to read some cross. 
* oe OK 


“Q. Do you recall, at any time, seeing tape on 
the sling? 

“A No, I never paid any attention to it, to the 
sling. 

“Q. Do you know, from your own knowledge, 
whether the sling had been adjusted or fixed or re- 
paired, in any way, before you took it out of the 
basket? 

“A. Not when I was on duty. Not when I was 
on duty. I went off duty at 3:00 o’clock. 
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* “BY MR. KOONZ: 

* Injected by Mr. Laskey. 

[182] ‘“Q. I thought you went off at 7:00? 

“A, I went on at 7:00 o’clock and went off at 
3:00 o’clock. 

“Q. Off at 3:00? 

“A. I went off at 3:00. 

“Q. At any time when you were on duty from 
7:00 to 3:00, on any day prior to this sling incident 
where you took it out of the basket, do you recall 
seeing any tape on the sling? 

“A. No, but I had no reason even to examine 
the sling. I do not recall seeing any. I did not ex- 
amine it. 

“Q. Do you know, from your own knowledge, 
from your own observation, whether any ad- 
justments had been made on the sling in your 
presence when you were there before this basket in- 
cident? 

“A. Not to my knowledge. 

“Q. Did you see the sling that replaced it? 

“A. I saw it on the leg but I never examined it. 
I never went over and looked at it. 

* * * 

“Q. Did Mr. Cheeks ever tell you that his sling 
fell? 

“A. I only heard that the sling fell. I did not 
see it. [183] I wasn’t there. 

. LASKEY: -Question by Mr. Koonz. 

“Q. Now, this incident that we have been dis- 
cussing happened sometime during the day, is that 
correct, while you were at the hospital? 

“A. What incident? 

“Q. The incident whereby you went over and 
picked up the sling. The sling was changed and you 
went over and got it out of the basket. 

“A. That happened while I was on duty. 

“Q. Do you recall, approximately, what time of 
day it was? 

“A. Oh, I would say maybe in the middle of the 
morning. 
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*“Q. Do you remember what day, by chance? 

“A. It seems to me it was a Sunday. 

“Q. On Sunday? 

“A. It seems to me it was Sunday morning. 

“Q. And you remained with your patient the rest 
of the day until 3: 00 o’clock? 

“A. Yes, sir.’ 

MR. LASKEY: Page 47. 

“Q. At or about the time of the sling incident, 
were you able to carry on a normal conversation 
with Mr. Moore? 

{184] “tA. With Mr. Moore. Oh, yes. 

“Q. Was there anything that impaired his vision, 
for example? 

“A. Mr. Moore had an eye injury. 

“Q. Was there anything that impaired his hearing? 

“A. I don’t recall Mr. Moore having any hearing 
injury but he did have an eye injury—and has still— 
from the accident. 

“Q. One eye or both eyes? 

“A. His left eye. 

“Q. During the time you were in attendance 
nursing Mr. Moore, was Mrs. Moore there on occa- 
sions? 

“A. Mrs. Moore often came in around 11:30 in 
the morning. She didn’t spend as much time with 
me on duty as she spent with the evening nurses.” 

MR. LASKEY: Page 53 Page 53 at the question midway 
down the page. 

“Q. Now, would you describe again for us the 
position of Mr. Cheeks’s leg in the sling at or about 
the time immediately prior to the changing of the 
sling which you witnessed on Sunday morning? 

“A. Before the sling was changed? 

“Q. Yes, ma’am. 

[185] “A. The leg was down. It seems to me 
as though there was a pillow over the mattress and 
that the leg was resting on the pillow and the sling 
was attached to the end of the piece of metal and 
sort of hanging in the air. But I did not go over and 
examine the sling. 
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“Q. Were both ends of the sling attached to the 
pulley apparatus? 

“A. I do not know. I did not check the sling. 

“Q. The leg was resting on the pillow? 

“A. Either on the pillow or on the mattress. It 
wasn’t suspended.” 

MR. LASKEY: Now, to page 55 at the bottom of the 
page by Mr. Jackson. 

“Q. If, for example, a patient were being taken 
to x-ray, it would be natural to remove his leg or 
whatever the member happened to be in traction? 

“A. You would have to remove it to take him to 
x-ray. 

“Q. So it would be entirely proper to remove it 
from traction to take him to x-ray, as far as you 
know from your experience. 

“A. Yes.” 

. LASKEY: Page 58, half-way down the page. 

“Q. And from your personal knowledge, you are 
able to [186] say that you, on no occasion, saw a 
sling in which Mr. Cheeks’ leg was in traction to 
break and fall? 

“A. Not when I was on duty. 

“Q. You never saw one break? 

“A. I never saw one when I was on duty. 

“Q. You never saw his leg fall from traction 
when you were on duty? 

“A. Not when I was on duty. 

“Q. Whether you were on duty or not? 

“A. I never saw it. 

“Q. And the only knowledge you have with 
respect to any alleged breaking of the sling comes 
from what you heard other people say? 

_ “A. From what I heard when I went on duty. 
What my patient told me when I went on duty the 
next morning. 

“Q. Your entire knowledge, if any, of any falling 
or alleged falling of the sling came from what your 
patient told you? 

“A. Yes. And during the moming the only thing 
that I can remember is Mr. Cheeks was very quiet. 


JA 120 


And the only thing he said is, I am not going to let 

anybody else touch my leg until my doctor sees it. 

That is all. To my recollection, that is the only 

statement Mr. Cheeks made all [187] morning.” 

(Deposition reading terminates.) 

* * * 
MR. ARTHUR WILLIAM CHEEKS, JR. 
[188] was called as a witness by and on behalf of the plain- 
tiff and, having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 

BY MR. KOONZ: 

Q. Mr. Cheeks, I am going to ask that, during your 
[189] testimony, you keep your voice up so we all might 
hear. Kindly state your full name and your present address. 
A. Arthur William Cheeks, Jr., 512 11th Street, Southeast, 
Washington. 

Q. Mr. Cheeks, do you live with your father or in the 
same home that your father lives in? A. Yes, sir. 

Q. Mr. Cheeks, do you recall in March of 1963, when 
your father was injured? A. Yes, I do. 

Q. When did you first hear of the accident? A. Through 
a phone call from a friend of mine. 

Q. How soon after the accident did you get to the hos- 
pital? A. I would say within two hours, two or three 
hours. 

Q. Do you recall what day of the week this was? A. It 
was on a Thursday. 

Q. Did you, from that day on, continue to come to the 
hospital to see your father? A. Yes, I did. 

Q. Can you tell us when it was during the day that you 
normally visited your father from the 21st of March on? 
A. Well, I came in the morning, when I could, and every 
evening. 

[190] Q. Do you recall meeting the doctor who was 
attending your father? A. Yes, I do. 

Q. Can you tell us when it was, as best you recall, you 
first met this doctor? A. Well, it was during a conversa- 
tion he had with my father. He was explaining— 
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MR. LASKEY: I object to the conversation. 
THE COURT: Sustained. 
BY MR. KOONZ: 

-Q. Mr. Cheeks, just answer my question now when it 
was you first met the doctor? A. When it was? 

Q. How soon after your father’s fall did you first meet 
the doctor? A. It was a good week. It was on a Friday. 

-Q. Where and under what circumstances was the doctor 
present in your presence? A. At the hospital room. 

Q. Who was present at that time? A. Myself, my father 
and Dr. Riddick. 

Q. Now, Mr. Cheeks, what time of day was this? A. It 
was in the morning, before noon. 

-Q. And what day of the week was it? [191] A. Fri 
day. 

Q. At that time, did you have—and just answer my ques- 
tion—a conversation with the doctor? A. Yes. 

-Q. This was on a Friday? A. Yes, it was. 

Q. Will you just tell us when it was, if you recall, that 
this conversation took place? A. It was in a hospital room 
and I believe it was before noon. It was in the daytime. 

Q. When was the next time that you saw your father? 
A. The following day. 

Q. Would this be a Saturday? A. Yes, Saturday. 

Q. When you came to the hospital on Saturday, can you 
tell us what you observed about your father? 

MR. LASKEY: What time of day was this? 

THE COURT: What time did you get there? 

THE WITNESS: It was in the morning. 

THE COURT: In the morning? 

THE WITNESS: Yes, sir. 

THE COURT: All right, go ahead. 

THE WITNESS: I was visiting my father and he was in 
bed and his leg was down. And he told me that it had fell. 

[192] MR. LASKEY: I object. 

THE COURT: Sustained. You can’t tell what your 
father told you, just what you saw. 


JA 122 


BY MR. KOONZ: 

Q. Will you tell us what you saw, Mr. Cheeks? A. His 
leg was flat on the bed. 

THE COURT: Where was his leg, on the bed? 

THE WITNESS: On the bed. 

BY MR. KOONZ: 

Q. Now, Mr. Cheeks, what day was this? A. Saturday 
in the morning. 

Q. Did you see your father again that evening? A. Yes, 
I did. 

Q. Can you describe for us his condition, as you observed 
it, when you saw him on that Saturday? A. He seemed to 
be feeling worse than the day I had seen him before and 
he was in pain. 

Q. Now, did you see him the next day? A. Yes, I did. 
It was on a Sunday. 

Q. Did you see him Saturday evening? 

THE COURT: He said he did. 

BY MR. KOONZ: 

Q. You indicated his leg was down when you saw him 
earlier Saturday? [193] A. Yes, it was. 

Q. Was the leg back up when you saw him Saturday eve- 
ning? A. Yes, it was up. 

Q. When did you see him on Sunday? A. Sunday eve- 
ning. 

Q. About what time? A. Around 7.00 o’clock. 

Q. What did you observe of your father on that day? 

A. That this time he was in great pain and he asked me to 
call Dr. Riddick. 

MR. LASKEY: I object to the conversation. 

THE COURT: Sustained. Don’t say anything that he 
said. As a result of your conversation with your father, did 
you call Dr. Riddick? 

THE WITNESS: Yes, I did. 

THE COURT: All right. 

BY MR. KOONZ: 

Q. What time in the evening was this? A. It was around 

7:15 or 7:30. 
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Q. When you came to the hospital on Sunday, what did 
you observe with respect to the position of your father’s 
leg? A. That [hJis leg was back down again. 

[194] Q. When you talked to the doctor on Sunday, 
where were you located when you did call him? A. In the 
hospital. 

Q. Did you call from a phone in your father’s room? A. 
Yes, I did. : 

Q. Did you reach the doctor? A. I reached his residence. 
Q. Did you talk to Dr. Riddick from the hospital that 

Sunday evening? A. Not from the hospital; no. 

Q. Did there come a time later on that evening when 
you did talk to the doctor? A. Yes, there did. 

Q. How did you happen to make contact with the doc- 
tor? A. I called him at his home. 

Q. What did you relate to the doctor? 

MR. LASKEY: I object. 

THE COURT: Sustained. 

BY MR. KOONZ: 

-Q. Did you then have conversation with the doctor? A. 
Yes, sir. 

Q. And when was it, to your knowledge, that the doc- 
tor next saw your father? A. Well, he told me he was go- 
ing to see him Sunday or [195] Monday. 

MR. LASKEY: I object. 

THE COURT: I will sustain the objection. Answer the 
question. When did the doctor next see your father? Do 
you know? 

THE WITNESS: On Monday. 

THE COURT: You were there? 

THE WITNESS: No. 

THE COURT: How do you know he saw him? 

THE WITNESS: I just know that he did from being told 
that he saw him. 

THE COURT: Well, you can’t tell what you were told. 
So you don’t know. Go ahead and ask your next question. 
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BY MR. KOONZ: 

Q. Mr. Cheeks, did you then see you father the next 
day? A. On Monday? 

Q. Yes. A. Yes, I did. 

Q. Had the doctor been there before you arrived to see 
your father, if you know? 

MR. LASKEY: I object. 

THE COURT: Were you there when the doctor came? 

THE WITNESS: Not on Monday. I was not. 

[196] BY MR. KOONZ: 

Q. Did you see the doctor on Monday? A. No, I didn’t 
see the doctor. 

Q. Did you see him the next day, if you recall? A. Not 
that I can recall. 

Q. Mr. Cheeks, you saw your father Monday, did you 
not? A. Yes, I did. 

Q. Would you describe for us what you physically and 
visually observed of your father? This would be on Mon- 
day, April Ist. A. He looked to me like he was in pain 
and that his leg was bothering him. 

Q. How many times did you see him Monday? A. I can 
only recall one time. I may have seen him twice. 

Q. Did you see him the next day? A. Yes. 

Q. This was Tuesday? A. Yes. 

Q. What did you physically see and visually observe of 
him on Tuesday? A. The orly thing I could say is that he 
looked the same as he did on Monday. He looked like he 
was still in pain. 

[197] MR. KOONZ: I have no further questions. 

MR. LASKEY: No questions. 

THE COURT: That is all, sir. 

* * * 

THE COURT: * * * 

Ladies and gentlemen, a witness for the plaintiff was 
brought into this case very recently and Mr. Laskey is tak- 
ing his deposition at 2:00 o’clock. He is entitled to do this 
before the witness takes the stand. You will be excused 
until tomorrow morning at 9:45, at which time you will 
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hear from Mr. Moore and Dr. Robinson. Don’t discuss the 
case amongst yourselves or with anyone. 

MR. LASKEY: May we have permission to have the ex- 
hibits in the case to use at the deposition? 

THE COURT: You may. 

MR. LASKEY: Thank you. 

THE DEPUTY MARSHAL: This Honorable Court stands 
in recess at this time until return of Court. 

(Whereupon, at 12:25 p. m., May 3d, 1967, the trial 

of Civil Action 2506-64 was adjourned as noted.) 


[199] Thursday, May, 4, 1967. 


*x* * 


(201) 


10:15 a. m. 
(The jurors entered and took their positions in. the 
jury box.) 
MR. KOONZ: Good morning, Your Honor. 
If it please the Court, I would call Dr. Henry S. Robin 


son. 

MR. LASKEY: If Your Honor please, I have made my 
position clear with respect to this doctor and, even though 
we have had an opportunity, I object to his being called. 

THE COURT: Very well. 

Thereupon— 

DR. HENRY S. ROBINSON, JR. 
was called as a witness by and on behalf of the plaintiff 
and, having been first duly sworn, was examined and testi- 
fied as follows: 
DIRECT EXAMINATION 
BY MR. KOONZ: 

‘Q Doctor, I ask that during your testimony you keep 
your voice up and speak loud and clear. Kindly state your 
full name and your office address. A. Henry S. Robinson, 
Jr., 1742 Sixth Street, Northwest, Washington, D. C. 

[202] -Q. Doctor, will you give us your medical back- 
ground, beginning with your medical education? A. I fin- 
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ished the Howard University School of Medicine in 1930, 
interned at Freedmen’s Hospital 1930-31— 

MR. LASKEY: Excuse me a moment, Doctor. 

I concede the doctor’s qualifications as a specialist in or- 
thopedic surgery. 

THE COURT: Very well. 

MR. KOONZ: Very well, Doctor. 

BY MR. KOONZ: 

Q. Doctor, last Friday, at my personal request, did you 
have an opportunity to discuss with me this gentleman 
seated here, the plaintiff, Mr. Cheeks? A. Yes, I did. 

Q. Doctor, at that time, did you have an opportunity 
to review x-rays and medical background on the patient, Mr. 
Cheeks? A. Yes, I did. 

Q. Doctor, later on that day, did you have an opportu- 
nity personally to examine Mr. Cheeks? A. Yes. I 
examined Mr. Cheeks on Friday, April 28th, at 8:00 p. m. 
at my office at your request. 

Q. Doctor, upon seeing Mr. Cheeks, did you take a his- 
tory from him of the accident or injury? [203] A. Yes, 

I did. 

Q. Can you tell us what that history was, Doctor? A. 
Yes. The patient said that he fell on the job March 21st, 
1963, falling about 31-feet and injuring his back and right 
leg. He was taken from the scene of the accident to The 
Washirzton Hospital Center, where he was examined, x- 
rayed and found to have a compression fracture of the spine 
and comminuted fracture of the right femur. He was in the 
hospital until September 15th, 1963. After that he was on 
crutches and wore a brace. The plaster cast which was ap- 
plied remained on until about August, 1963. He stated that 
while he was in the cast his leg fell twice before he had the 
open reduction of the right femur. 

Q. Doctor, did you then proceed to examine Mr. Cheeks? 
A. Yes. Mr. Cheeks’ complaint was—in his own words—I 
have pain in the leg. It comes and goes, also in the back. 

I cannot bend my knee very much and feel a deformity in 
the leg. He pointed to the anterior aspect of the right 
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thigh. The deformity was a large mass that you could feel. 

Physical examination revealed a male, age sixty-eight, 
height, 5’ 8”, weight, 145-pounds. The patient walked with 
the aid of a cane and with a limp. 

We took the measurements, that is what we call the true 
and false measurements, to ascertain whether there was any 
[204] shortness. We describe this as the true and false 
measurements. They are taken from the pelvic bone to the 
inner side of the ankle. We designate this as, first, the true 
measurement as RSM, R meaning the right side, and LSM 
meaning the left side. The right leg measured 33-1/2 inches, 
the left leg LSM 34 inches. The false measurement, which 
is taken from the umbilicus—the common term the naval 
cord—down to the inner side of the bone. They call that 
the false measurement because that is not two fixed points. 
The umbilicus will move, whereas in the true measurement 
you have two bony points. Regardless of whether you take 
the leg in or out, they will remain the same because they 
are fixed points. On the right side, the RUM, it was 36- 
1/2 inches, the LUM 37 inches. 

There was marked angulation of the right femur on the 
anterior aspect. By angulation we mean taking this as a 
straight line, there was a bow or bending there on the front 
part of the bone. There was no quadriceps power of the 
right leg. 

Q. What do you mean by that? A. -Quadriceps power 
is ascertained by the largest group of muscles in your body 
on the front of the legs which set in four groups called the 
quadriceps. We have the patient tighten and loosen. On the 
right side there was no power at all. On the left side there 
was good power. This was found [205] to be due to the 
fact that there was weakness in the right leg and the muscles 
had been bound down. 

There was 60% flexion of the right knee. When your leg 
is out straight, that is what we call extension. When you 
bend the leg, this is flexion. Ordinarily, you have anywhere 
from 130 to 135° flexion. That is, if you bring your leg 
way back up here, you have about 135°. On the right leg, 
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he cous only flex it to about 60. The left leg was up to 
130°. 

The right leg could not lie flat on the table. That 
is, when we had him on the examining table we had him on 
his back and there was a bowing or arch. The right leg 
would not lie flat on the table due to his pulling or bow- 
ing deformity of the leg when he was lying supine, that is 
on his back. 

Q. Doctor, did you have an opportunity to review x-rays 
that had been previously taken of Mr. Cheeks? A. Yes. I 
reviewed those with you that Friday afternoon. 

-Q. Doctor, will you come to the view box, please. I will 
hand you an x-ray dated March 21st, 1963, which has been 
admitted in evidence, and ask you to place it on the view 
box. A. It’s an x-ray of Arthur Cheeks 3/21/63. 

Q. Have you seen this x-ray prior to today? A. Yes, 

I have. 

[206] .Q. Can you tell us what the x-ray shows? A. 
This show what we call the femur, the thigh bone taken in— 
Q. Move over a little, Doctor, please, so that all the jurors 
may see. Go right ahead. A. This is what we call the AP 

view, that is the patient lying on the back taken directly 
through, the femur or long bones of the thigh. I imagine 
this thing here (indicating) is a splint to mobilize the bone. 
Now, we can see that there is a break in this bone at the 
junction of the middle and lower thirds. This (indicating) 
being the proximate fracture, this (indicating) being the dis- 
tal fracture. And the comminution—you can’t see it very 
well—is this portion here (indicating). There is a transverse 
fracture here (indicating) with an oblique angle there. We 
do not have the lateral. 

Q. Doctor, describe for us, if you will, from that x-ray 
what is a transverse fracture? A. A transverse fracture is 
a fracture where it is straight across. An oblique is where 
it is going up this way. And this fragment here (indicating) 
is the comminution, which is broken off. You cannot see 
that very well. 

THE COURT: What is the date of that x-ray? 
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MR. KOONZ: 3/21/63, Your Honor. 

[207] THE WITNESS: The 21st of March, 63. If taken 
at a view on the side, this would come out a better profile. 
This is the transverse portion here (indicating) with the 
oblique portion up in here, displaced upward. 

BY MR. KOONZ: 

‘Q.. Doctor, is that based on the history you got from 
the patient? Is that the condition of the patient’s leg on 
the date of the accident? A. Well, I can only presume it 
is because I never saw him before. But he was injured on 
the 21st and this was taken on the 21st. So that must be 
the condition of the leg because this is what we call (indi- 
cating) a ready splint which we put on a patient for trans- 
port. 

‘Q. Doctor, I hand you now two X-rays dated March 
26th, 1963—which are also in evidence—and ask you if you 
can tell us what they represent? A. These are two X-rays 
taken on the 26th of March, 1963, of Arthur Cheeks. 

This (indicating) is the view taken in the AP view. 

This (indicating) is another picture of the same leg taken 
in the lateral view. In the lateral view here you can see 
what we call a comminution. This (indicating) fragment 
has been broken off. There are a couple of other [208] 
small fragments (indicating) here. There is a transverse por- 
tion (indicating) here. This is the oblique portion (in- 
dicating) here. 

Now, this is the one in the AP view. You can see the 
transverse fragment (indicating) very clear. Here (indicating) 
is the transverse portion of this one. This is (indicating) 
the oblique piece. This (indicating) is a comminution. I 
would call this a very good reduction. 

‘Q. Doctor what are these scissorlike things that are in 
the picture? What does this indicate to you? A. These are 
what they call towel clips. They are not connected with 
the bones. These are instruments that are put on there. 

‘Q. Were these x-rays, Doctor, taken during the closed 
reduction procedure? A. It is impossible for me to tell, 
but I imagine that is what it is. You can’t tell whether that 
is open or closed by viewing the picture. 
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Q. Doctor, reviewing the March 26th x-rays, I ask you, 
assuming that the alignment that you have indicated is good 
and remained in that position, in your opinion, Doctor, 
would there be any need for surgery? A. Not if it remained 
this way. 

Q. Doctor, I show you now an x-ray taken on March 
30th, [209] 1963. Doctor, can you tell us, in viewing the 
March 30th x-ray, the difference, if any, from an orthope- 
dic standpoint between the March 30th x-ray and that taken 
on March 26th? A. This (indicating) is a picture taken on 
the 30th of March. There is slight displacement. The align- 
ment is good. There is slight displacement. 

This (indicating) is a picture taken on the lateral side. 
The reason we know it is lateral is because the kneecap is 
in profile there. Where in AP this would be behind that. 
This is what we go by angulation. 

Now, on these views, it is more than likely that this is 
the lateral view. The reason I say you can’t be absolutely 
positive is because we don’t have the end of one joint. 

Q. Doctor, what has happened, in viewing these x-rays, 
to the femur or the affected area of the bone comparing 
the 30th of March with the 26th of March? A. Do you 
have an AP view, another view taken on the 30th? 

Q. I was under the impression there were two X-rays on 
the 30th. A. This is also a view taken through the plaster 
cast. You can tell by the outline here. 

MR. KOONZ: Will the Court indulge us, please, while 
[210] we check these x-ray plates again? 

THE COURT: Yes. 

MR. LASKEY: The hospital notes indicate one and my 
own notes indicate only one. 

MR. KOONZ: Doctor, that is, apparently, the only x-ray 
we have for the 30th. 

MR. LASKEY: Would you permit me to double check 
that a minute? 

No, I only found one. There was one of the spine but 
not the leg. 
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BY MR. KOONZ: 

-Q. Doctor, I show you now an x-ray dated April Ist, 
1963. Would you kindly put that on the view box. Now, 
Doctor, can you tell us from that x-ray what changes have 
taken place in the alignment or position of the femur as 
compared, first, with the x-ray of March 30th? A. Sir, I 
would have to have the lateral view. It would be hard to 
compare. You see, this is the lateral view (indicating) and 
this is the AP view. 

THE COURT: What is the date of this? 

THE WITNESS: This is (indicating) April 1st, ’63, and 
this (indicating) is March 30th, ’63. If I had the lateral view 
of April 1st I could tell you. These are taken in two dif- 
ferent views. 

(211] MR. LASKEY: There are two of April Ist. 

BY MR. KOONZ: 

-Q. Doctor, I will show you now what appears to be the 
lateral view. A. This is the lateral view. There is marked 
difference between the picture taken on the 30th of March 
and the Ist of April. Here (indicating) you can see your 
alignment is rather good. You have contact between here. 

And on the Ist of April the alignment is entirely off. The 
proximal fragment is displaced upward and backward. It 
has slipped off entirely. 

‘Q. Doctor, can you compare for us the April Ist views 
with those taken on March 26th? A. March 26th - position 
good, markedly different from that of the Ist of April. 

Q. Doctor, in viewing the April 1st and March 30th 
views, when this has occurred, what is the patient exper- 
iencing at this time? A. Well, the patient would complain 
of pain. If the patient is in a cast you can’t see it, but the 
predominant complaint would be of pain in that area. And, 
also, he may tell you he has a sensation of something moving 
there. 

Q. Will you return to the stand, please, Doctor. Will 
you describe for us the type of cast you determined from 
the [212] history and review and medical background of 
this patient Mr. Cheeks had on him following closed reduc- 
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tion? A. Well, from what he told me, I would imagine he 
had on what we call a single, full-bodied spica. He described 
the cast as coming up this part of the body all the way 
down (demonstrating) on the injured leg, the toes included, 
at right angles up to the thigh on the other side. That is 
what we call a single, full-hip spica. 

Q. Doctor, I show you now what has been marked plain- 
tiff’s exhibit number 2—and identified by Dr. Riddick as 
the type of cast the patient had on him following closed re- 
duction—is that the type of class that you- A. Yes. This 
would be a full-bodied spica, a single-bodied spica. The rea- 
son I say single-bodied is because he has this leg flexed at 
the knee and the thigh. If it were one and one-half he 
would not be able to bring the knee up to this height. If 
it were a double spica it would be all the way down on the 
left side. 

Q. Doctor, what is the purpose of a cast of that nature? 
A. The main purpose of the cast is to hold the fragments 
in position, to keep the parts from moving. The fracture 
has to heal without motion. If you have motion in there 
it delays healing time and you may get nonunion. It has 
[213] nothing to do with healing itself but it does keep the 
fragments together so that they can heal. 

Q. Now, Doctor, you have indicated you took history 
from this patient and you have reviewed the medical rec- 
ords. Assume, Doctor, that on March 30th, 1963, follow- 
ing the closed reduction on March 26th, 1963, at which 
time this cast which you have just described was applied. 
Assume that on March 30th Mr. Cheeks, while in bed some- 
time in the morning, had his leg fall when the sling which 
was attached to his leg broke, the sling having been placed 
in position by the hospital staff. And assume further that 
the distance the sling lifted the leg from the bed was ap- 
proximately 18-inches. Assume that on this day the sling 
fell and the leg fell onto the bed. Assume further that the 
cast was placed back in the sling and that the next day, on 
Sunday, the 31st of March, the sling fell again. Assume, 
Doctor, that during this time, and more especially after the 
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second fall, Mr. Cheeks complained of pain in his leg in the - 
area of the fracture. Assume further, Doctor, that during 
the time from March 26th until the time of the first fall of 
the sling the patient was moved—by instruction from the 
treating physician—or turned, as it were, for obvious reasons 
and for feeding purposes once or twice a day. Assume fur- 
ther that, during this time, the patient used a bed pan and 
on one occasion had a rather large [214] bowel movement. 
Assume further that the patient was in supine or prone pos- 
ition on the bed during this time. 

Assuming these facts, Doctor, and after having reviewed 
for us this morning the x-rays taken on March 21st, March 
26th and March 30th and April 1st, do you have an opin- 
ion as to whether or not the condition of the femur or the 
alignment of the femur, as seen by x-ray on March 30th and 
April 1st, was affected by the fall of these slings? A. Yes, 
I do. 

Q. What is your opinion, Doctor? A. In my opinion, 
having reviewed the x-rays of March 21st, 26th and 30th 
and April 1st, would be that the two falls would be the 
cause of the displacement of the fracture. 

-Q. Doctor, when you observed the. x-rays on March 26th 
with the alignment as you saw and showed to us, was there 
any need for surgery, in your opinion, if the alignment re- 
mained—I am talking about the alignment of the femur, the 
broken bone—in that position? A. That is the 26th? 

Q. The 26th, the date of the closed reduction. A. No. 
If that had obtained and stayed, there would have been no 
need for an open reduction. 

-Q. Doctor, did you determine, from review of the x-rays, 
that surgery did, in fact, take place on April 3d, 1963? 


[215] A. Yes, I ascertained that surgery was done but I 
don’t know exactly what date. 

Q. Doctor, after having seen the patient, as you did at 
our request on Friday, did you also x-ray Mr. Cheeks when 
you saw him last Friday? A. Yes, I did. 
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Q. Would you come, please, to the view box and tell us 
what the x-rays showed last Friday? A. These were x-rays 
taken at my office by my x-ray technician of Mr. Cheeks 
on Friday, last Friday. This (indicating) x-ray of the femur 
was taken in the AP view. This (indicating) was taken in 
the lateral view. This (indicating) is the site of the fracture. 
It shows good healing with an abundance of callus forma- 
tion, new bone formation. That is this area right here 
(indicating). The fracture has been set by a four-screw 
plate. The fracture line here (indicating) has been obliterated, 
which means that there is good healing of the fracture. 

This (indicating) is the view of the same femur taken on 
the lateral view. And there is an abundance of callus. The 
fracture healed but with marked angulation. You can ap- 
preciate the difference. This is a lateral view (indicating) 
and this is a lateral view. You can see here how straight 
that shaft is. Here (indicating) you have a bowing on there. 
[216] That is the bump that he was complaining of. 

Q. Doctor, will you compare for us the alignment and 
position of the bone on March 26th as compared to what 
it appears now or how it appeared about a week ago? A. 
Bowing, straight here and bowing there (indicating). 

Q. Doctor, assuming that the patient’s leg healed in the 
position as we see it and the alignment as we see it on 
March 26th, 1963, can you tell us, in your opinion upon 
vour experience, how long this patient, Mr. Cheeks, would 
have been able to (1) would have been required to remain 
in the cast? A. This type of fracture would remain in‘a 
cast for three to four months. That is the average time. 
There is no definite time. A fracture stays in a cast until 
you get healing. Ordinarily, this type of fracture would be 
from three to four months. With this comminution here it 
may be a little longer. Probably we would not allow weight 
bearing on it until about six months. But each fracture is 
an entity unto its own. We don’t let the patient walk on 
it until it is entirely healed, ordinarily. 

Q. Doctor, in your opinion, how soon, assuming that 
this fracture area as we are viewing it on March 26th healed 
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with no complications, assuming this fact, how soon, in 
your opinion, would this patient have been able to return 
to his regular duties? [217] A. He would be able to re- 
turn to his regular duties probably in a period of nine to 
twelve months. First light duty and then heavy duty after 
that. 

Q. Now, Doctor, you took history of the broken back, 
did you not? Did the patient also have a broken back? A. 
Yes, but I didn’t examine that. 

Q. Did the patient complain last Friday relative to his 
back? A. He said his back hurts him at times. 

Q. Doctor, can you tell us today how much disability, 
if any, in your opinion, this patient now has in his right 
leg? A. I would give him a 75% total disability of the right 
leg. He would not be able to resume his duties because he 
told me had to do a lot of climbing. 

Q. Doctor, can you tell us, from the effects of the ini- 
tial injury, that is the broken bone as we see it on March 
26th, how much of this 75% disability would you have at- 


tributed to the effects of the original injury? 
MR. LASKEY: I object. There has been absolutely no 
mention of the other fracture or other injuries received this 


man. 

THE COURT: He is asking about the original fracture. 
What is your question, again? 

MR. KOONZ: The question is, if it please the Court, 
[218] how much disability of the 75% that the Doctor has 
indicated would he have attributed to the effects of the ort 
ginal fracture. 

THE COURT: Did you take that into consideration, 
Doctor, without considering the broken back? 

THE WITNESS: I am just considering the leg because 
I did not examine the back, sir. 

THE COURT: Well, would not the broken back have 
anything to do with his disability? 

MR. KOONZ: My question, Your Honor, was merely as 
to the leg. 

MR. LASKEY: And my objection is for that precise rea- 
son. 
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MR. KOONZ: I submit, if the Court please, the doctor 
can tell us how much disability he has in his leg separate 
and apart from any he might have in his back. 

THE COURT: Can you give a medical opinion as to the 
disability of the right leg from the original fracture without 
considering the broken back? 

THE WITNESS: Without considering the broken back. 
That is correct, sir. 

THE COURT: You can? My question is, can you give 
a medical opinion as to the disability in his leg by merely 
considering the original fracture and not considering his 
[219] broken back? 

THE WITNESS: Yes, in a way I can, sir, because as far 
as his history is concerned, he had no neurological symp- 
toms as far as a fractured spine is concerned. With a com- 
pression fracture of the spine a patient can be up and about 
after seven or eight weeks. 

THE COURT: After a fracture of the spine? 

THE WITNESS: That is correct, sir. Because a fracture 
of the spine, unless it involves the nerve roots and all, it 
may not give you any trouble except for stiffness. 

THE COURT: Would the answer be the same if the frac- 
ture of the spine affected the muscles running into the leg? 
THE WITNESS: From where he had it, the muscles of 
the leg, the only muscles from the spine that come off there 

are the iliopsoas, which were not affected. And the quad- 
raceps do not come off of the back. They were not affected 
by the fracture of the spine, where he has the result of the 
limitation of flexion and all. The muscles of the spine have 
nothing whatever to do with that, sir. 

THE COURT: All right. You may answer the question 
then. 

MR. KOONZ: Do you have the question, Doctor? 

Read that back, Mr. Reporter. 

[220] [Reporter (reading): ““Q. Doctor, can you 
. tell us, from the effects of the initial injury, that is the bro- 
ken bone as we see it on March 26th, how much of this 75% 
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disability would you have attributed to the effects of the 
original injury?” ] 

THE WITNESS: When you say original injury, are you 
asking me about the fracture of the spine? 

MR. KOONZ: I am referring merely, Doctor, to the frac- 
ture of the femur. 

THE WITNESS: I would give him 75% permanent disa- 
bility on the leg, sir. 

BY MR. KOONZ: 

Q. My question is, that is in the present condition? A. 
That is correct. 

-Q. How much of this evaluation of disability do you at- 
tribute—Strike that. 

MR. LASKEY: I object. The doctor has answered it 
and said he attributed 75% to the original injury. 

MR. KOONZ: If Your Honor please, I think I have a 
right to pursue that. : 

THE COURT: Well, that is what he said. Is your answer 
that this disability today, the 75% disability, is attributed 
to the fracture of the leg? 

THE WITNESS: Yes, sir. 

[221] BY MR. KOONZ: 

-Q. Doctor, how much of the 75% disability do you at- 
tribute to the failure or the fall of the sling? 

MR. LASKEY: I object. 

THE COURT: I will let him answer, if he can. 

THE WITNESS: In my opinion, if the sling had not fal 
len and he had not had displacement there and not had to 
have an open reduction, he would, probably have about 10% 
permanent disability from the closed reduction. 

BY MR. KOONZ: 

-Q. Now, Doctor, can you tell us whether or not, in your 
opinion, from the condition of the patient’s leg today 
whether he is able to return to his usual duties as a cement 
finisher superintendent? A. In my opinion, he cannot. 

MR. KOONZ: I have no further questions. 
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CROSS EXAMINATION 
BY MR. LASKEY: 

Q. Doctor, you are aware that Mr. Cheeks was injured 

on March 21, 1963. Isn’t it obvious that he was under 
medical care for a considerable period of time? A. Yes, 
sir. 
Q. The trial of this case started on April 25th, a week 
ago from Tuesday of this week, last Tuesday a week. At 
[222] the time this trial commenced, you had never seen 
nor treated Mr. Cheeks, had you? A. No, sir. 

Q. Now, on Friday you received a communication of 
some kind from Mr. Koonz requesting your services? A. 
Yes, sir. 

Q. What time on Friday? A. I got in my office about 
2-00 o’clock and Mr. Koonz was already there, sir. 

Q. And did he explain to you the purpose of this visit? 
A. Yes, sir. 

Q. Did he tell you whether or not he had discussed the 
matter with any other doctor or doctors? A. Only one 
doctor. I think he said a Dr. Riddick. I think he said Dr. 
Riddick was in Court but, to my knowledge, he was the 
only one. 

Q. Did he mention the name of a Dr. Leonard Peterson? 
A. No, sir. 

Q. You expect to be paid for your professional services 
in this case, do you not? A. That is correct. 

x * * 

[223] Q. Doctor, do you recall on Monday of this pres- 
ent week that when you arrived at your office you were ad- 
vised that [224] I had phoned and requested to discuss this 
matter with you? A. Yes, sir. 

MR. KOONZ: May we approach the bench, Your Honor? 

THE COURT: What for? 

MR. KOONZ: May I make my proffer to the Court at 
the bench? 

MR. LASKEY: You are not putting in evidence now, 

I am. 
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MR. KOONZ: Your Honor, I object to any questions 
that are going to be asked of this doctor, in open court, 
that concern Monday and Tuesday when I was sick in bed 
without making a presentation to the Court. 

THE COURT: Overruled. Proceed. 

“* * 

Q. Did you return that call, Doctor? A. I think you 
called me again, sir. 

Q. I called you later on in the afternoon, is that correct? 
A. That is correct, sir, about an hour after the original call. 
-Q. And between that time had you had any communi- 

cation from Mr. Koonz’s office? A. Yes, sir. 

Q. And when I did speak to you personally on the 
[225] telephone, did you, shortly after I identified myself 
and the matter about which I was calling, tell me that you 
were under instructions from Mr. Koonz’s office not to talk 
to me? A. Yes, sir, unless you got in touch with him, sir. 

-Q. But you did not talk to me about this case at that 
time? A. No, sir. 


Q. Doctor, is there any magic in the use of the terms 
oblique and transverse in the medical world, or do they 
mean the same thing as they are defined in the English dic- 
tionary? A. Well, I don’t know about the magic, sir, but— 

Q. Let me put it this way, Doctor. Oblique means an- 
gulation, does it not? A. That is correct, sir. 

Q. And transverse means straight across? A. Straight 


across. 

-Q. So the same meanings are in the English dictionary 
and the medical? A. That is correct, sir. 

Q. Doesa cast obtain complete rigidity in assuring against 
all movement of the fracture site? A. Not at all; no, sir. 

-Q. It would be impossible to obtain that without [226] 
shutting off the blood supply, wouldn’t it, or interfering 
with it? A. The reason I say that it is impossible to get 
complete immobilization is because a cast is a rigid cylin- 
der. And as the swelling goes down there will be some 
space in between or if you put some wrapping or sheet wad- 
ding around there, but a well-placed cast should be snug 
enough so you should not get the distraction there. 
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Q. You can’t look at these fractures and say how well- 
placed the cast was, can you? A. Do you mean look at 
the— 

Q. These x-rays here today with the cast in place? A. 
No. 

Q. So there could have been swelling which had reduced 
and that had opened up some area inside the cast so that 
it wasn’t truly snug. There could have been bandaging or 
some padding in there to prevent the erosion of the skin 
which would have a certain amount of yield to it. Also, it 
is true, is it not, that there is a certain amount of give to 
the flesh itself? A. That is correct, sir. 

Q. Is it also true that a man who had fallen some 31- 
feet landing with sufficient force to cause a comminutive 
fracture of the femur—right femur—and a compression 
[227] fracture of the spine has, in all likelihood, experi- 
enced a traumatic shock to the nervous system and to the 
muscles of the right leg and back? A. That could be cor- 
rect; yes, Sir. 

Q. What is the effect of such trauma on the muscular 
system? A. The first reaction you would have would be 
muscle spasm. That is tightness of the muscles. Second, 
regardless of whether there was shock or not, you would 
have hemorrhage there where the bones had been fractured 
or broken. 

Q. What is the indication. Doctor, that there is union 
being attained at a fracture site? A. There are two main 
tests. By x-ray you may see callus, but it is impossible to 
tell whether that is good callus or bad callus. So the best 
test is clinical. That is where you press your hand over the 
fracture site and, also, where you gently manipulate the 
fracture site to see whether there is any more movement. 

Q. The second test you can’t use when a patient is in 
a leg cast without removing the cast? A. No, we wouldn’t 
do that anywhere within three to four weeks anyhow. 

Q. There would be no evidence of union forming in a 
[228] period of four days? A. No, not by x-rays. 
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MR. LASKEY: Mr. Marshal, may I have the view box 
brought back over? 

THE DEPUTY MARSHAL: Yes, sir. 

BY MR. LASKEY: 

-Q. While this is being set up, Doctor. Where a cast is 
in good alignment, as the x-rays of March 26th indicated, 
and there is an x-ray some four days later, on March 30, 
showing what this particular x-ray showed, did that March 
30th x-ray indicate to you that there had been some dis- 
placement at the fracture site? A. Just a normal shifting 
but no loss of contact, no angulation, no overriding. I think 
the 30th shows—but we have only one view there—the dif- 
ference there was about a couple of centimeters. 

Q. What is a couple of centimeters in inches? A. There 
are 2-1/2 centimeters to an inch. 

-Q. So we have almost an inch of movement? A. No, 
sir, I didn’t say movement. 

Q. Was it 2-centimeters out of the way from what it was 
before? A. As I said, we only have one view there. 

Q. Let me inquire of you just what you meant that 
[229] there had been 2-centimeters difference in the x-rays 
from those of the closed reduction. Isn’t that what you 
said? A. Yes, from one view. But I did not see the other 
view. They only had one view there, sir, so I can’t give an 
amount of difference unless I see what the other view was, 
what it was on that date. 

THE COURT: What does this view show? 

THE WITNESS: Sir, you have to take two views. 

THE COURT: I want to know what his view shows. 

THE WITNESS: There was the view that I demonstrated 
there but I did not have another view in the same profile 
to compare. 

THE COURT: What do you mean when you said there 
was a 2-centimeter difference? i 

THE WITNESS: There was a 2-centimeter medial dis- 
placement there but I did not have both views to see it. 

BY MR. LASKEY: 
Q. So it could have been more? A. On the other view? 


JA 142 


Q. Yes. A. Yes. 

Q. But, in any event, we had almost an inch of change? 
A. If you give me a ruler, sir, I can be absolutely certain. 
[230] Q. Let’s not quibble. If 2-1/2 centimeters is an 
inch, 2-centimeters is pretty close to an inch, is it not? A. 
I may be a little bit off, but if I measure it I can give it to 
you exactly. 

Q. But regardless, we have got 4/5 of an inch in move- 
ment? A. What do you mean by movement, sir? 

Q. Just what you said. You told us that. A. You said 
movement, sir. 

Q. Just a moment. There are 2-centimeters difference 
in the position between March 26th and March 30th, is that 
what you said? A. Yes, in the view, that is correct, sir. 

Q. Is that good or bad? A. In that view it wasn’t bad. 

-Q. It is something you don’t desire to have, isn’t it? A. 
Oh, no. What we don’t want to have is angulation or dis- 
placement. 

-Q. Isn’t this displacement? A. But it is displacement 
not upward or outward, sir, a little to the side. You still 
have your end to end contact. 

-Q. Just a little like 4/5 of an inch? A. Well, if you give 
me a ruler, sir, I can tell you [231] exactly. 

Q. You are the one who said 2-centimeters. A. Yes. 

It was not 1/4 of the diameter there. It was not enough, as 
I tried to tell you, sir, that you do not have end to end 
contact. What we want is a straight line. We do not want 
any upward or backward displacement. We don’t want any 
angulation. In a young person you can get what we call a 
bend. 

Q. We are not talking about a young man, are we? A. 
No. 
Q. I wasn’t asking you about anyone but Mr. Cheeks. 
Let’s keep that clear. A. Yes, sir. May I say a word about— 

Q. There is no question pending. Doctor, what do you 
mean by a butterfly pattern? A. A butterfly pattern means 
a detached—It looks like a butterfly’s wings, a comminution. 
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Q. It means there are numerous fracture lines so that 
you have varied fracture lines with respect to one fracture 
site? A. No, it is more than one fragment at the fracture 
site. There are comminutions there. It is a wing or piece 
of bone that has been detached, completely fractured from 
the two main fragments. 

[232] Q. Doctor, you have had occasion to observe the 
plate which was affixed in the open reduction of April 3. 
In your opinion, is the plate, which is reflected in the films 
of that reduction, shorter than is medically desirable? A. 
Yes, sir, I believe it is. 

Q. And the effect that would have would be to contri- 
bute to the bowing or angulation which you have described? 
A. If weight bearing is allowed too soon; yes, sir. 

Q. And there was some indication in our discussion at 
the occasion of your deposition yesterday afternoon that 
there had been weight bearing in the summer of 1963? A. 
He said he had a brace put on his leg, sir. 

Q. Would such a patient, in your opinion, keeping in 
mind the procedures which had been gone through, would 
it be advisable for that patient to get a pass to leave the 
hospital on August 18th, 1963? 

MR. KOONZ: Your Honor, I object to the question. I 
don’t see the relevancy here. 

THE COURT: Overruled. 

THE WITNESS: It is impossible for me to say, sir. I 
didn’t see Mr. Cheeks at that time. 

BY MR. LASKEY: 

Q. You didn’t see him until Friday, did you? [233] A. 
You asked me about going out on a pass. I don’t know. 
whether his leg was in a cast at that time and whether it 
was immobilized. If a patient is in a cast and it is well im- 
mobilized, I see no reason why he could not go home on a 
pass as long as he didn’t have any weight bearing. 

Q. Would your opinion be the same if the records re- 
flected that it was against medical advice? A. If he went 
home against medical advice; yes. If he went home against 
medical advice— 
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Q. You would say what? A. I would say he shouldn’t 
have gone. 

Q. Doctor, where a fracture is reduced by 2 closed re- 
duction, is there any guarantee that it is going to be main- 
tained in the same alignment and position as when the 
closed reduction was completed? A. Is there any guaran- 
tee? 

-Q. Yes. A. No, sir, there is no guarantee in medicine. 

Q. Doctor, there is a tendency of fractures because of 
physical forces exerted on the fracture site that can cause 
a fracture of this type, even though good alignment and 
position was obtained by closed reduction, things can occur 
other than a fall of the leg which would cause that fracture 
to lose its good alignment and position, are there not? 
[234] A. If the fracture was unprotected. If it was well 
reduced and in a cast, it should not angulate. : 

-Q. Do you recall being asked this question and making 
this answer yesterday afternoon? 

The question is by me and I am reading from page 31. 

.“Q. Doctor, in your practice, when you set a ; 
fracture by a closed reduction, do you utilize a cast 
or do you utilize traction to maintain the alignment? 

“A. We use skeletal traction, sir. That is, you 
put a pin through there.” And I think you indicated 
the knee at that point. “That keeps it. That or bal- 
ance traction. In this case, if we would have had 
the fracture of tbe back, the cast had to be included 
in there. That would have been all right. But if 1 
did not want it to slip on me, to be absolutely sure, 
I would have put a pin through the tibia.” 

Did you give that answer to that question yesterday af- 
ternoon? A. Yes, I did, when you asked me how I would 
have treated the fracture site. 

MR. LASKEY: I have no further questions. 

MR. KOONZ: I have nothing further. 

THE COURT: That is all, Doctor. ; 

MR. KOONZ: While the doctor is here, Your Honor, 
[235] may I offer in evidence the x-ray that he took last 
Friday? 


“ee 
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MR. HAROLD M. MOORE 
was called as a witness by and on behalf of the plaintiff 
and, having been first duly sworn, was examined and testi- 
fied as follows: 

THE COURT: Counsel, come to the bench, please. 

(AT THE BENCH) 

THE COURT: Off the record. 

(A brief bench conference was off the record.) 
(IN OPEN COURT) 

DIRECT EXAMINATION 
BY MR. KOONZ: 

Q. Will you please state your full name? A. Harold M. 
Moore. 

Q. Mr. Moore, where do you live? [236] A. 830 South 
Barton Street, Arlington, Virginia. 

Q. By whom are you employed, Mr. Moore? A. Bureau 
of Public Roads. 

Q. Mr. Moore, would you turn now with me, if you will, 
to March of 1963. Where were you at that time? A. In 
the Washington Hospital Center as a patient. 

Q. How long had you been in the hospital up to March 
21st, 19632 A. Well, I had been there since January 11th, 
1963. 

Q. Without going into any great detail, you were in there 
as a result of an injury of some sort? A. That is correct. 

Q. Mr. Moore, on March 21st, 1963, and for a period 
thereafter, can you tell us what your physical condition 
was, that is insofar as your ability to see or move about, 
sir? A. Well, at that time I was able to leave the room by 
wheelchair. I could turn in bed and I sat up part of the 
time. 

Q. Was your vision completely impaired at that time? 

A. No. 

Q. What vision did you have, sir? A. The right eye was 
damaged and some of the sight was impaired. 

Q. Could you see out of your left eye? [237] A. Yes. 

Q. Mr. Moore; do you recall while you were in the hos- 
pital in March of 1963, sometime during that month, that 
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the gentleman seated here (indicating to the plaintiff) was 
brought into the same room with you? A. Yes. 

Q. And where was your bed, Mr. Moore? A. My bed 
was the second bed, that is the bed closest to the window. 

Q. And where did they place Mr. Cheeks? A. His was 
the first bed, the first bed as you enter the room. 

Q. How many beds were in the room? A. Two. 

Q. Do you remember when Mr. Cheeks first came in? 
A. Yes. 

Q. Did you have a nurse attending you at that time? A. 
Yes. 

Q. Did you have nurses around the clock? A. Not at 
that time. 

Q. Who was the nurse attending you at that time? A. 
The day nurse was Mrs. Barlen. 

Q. Mr. Moore, when you first saw him or when Mr. 
Cheeks was first brough in, can you tell us, as best you re- 
call, what [238] there was about him or what you remem- 
ber of him? A. The first time I saw him I saw him through 
the door. He was in the corridor on a stretcher. I believe 
my nurse had taken me out of the room and back during 
the time he was lying on that stretcher. 

Q. Did there come a time, shortly after Mr. Cheeks was 
admitted, that he was put in a cast from under his arm 
down to one leg? A. Yes. 

Q. Do you remember that? A. I don’t remember the 
exact time that he was placed in the cast but I remember 
after he was placed in it. 

Q. After he was placed in the cast, were you in a posi- 
tion so that you could observe him? A. Oh, yes. 

Q. Can you describe for us what you observed of him 
or the bed he was in with relation to the cast? A. Well, 
there were certain times when his right leg had to be hooked 
into the cast—not the cast but a sling. 

Q. Mr. Moore, I show you now what has been introduced 
in evidence and marked as plaintiff’s exhibit number 1. Can 
you identify this object for me? A. It looks very much 
like the sling that his leg was resting in. 
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[239] Q. Is this the type of sling which held Mr. Cheeks’ 
leg? A. As I remember it, this is identical with it. 

Q. Now, Mr. Moore, do you recall seeing Mr. Cheeks’ 
leg in this sling or in a sling? A. Yes. 

Q. Can you tell us, after Mr. Cheeks’ leg was placed in 
this sling and in a cast, whether you recall anything out of 
the ordinary happening? A. I remember awaking one 
morning and I noticed his leg was down. 

Q. What do you mean down? A. It was lying on the 
bed. The leg that was in the cast which should have been 
in the sling was lying down on the bed and this sling was 
hanging in this position (demonstrating). 

Q. Where was it hanging, Mr. Moore? A. There was a © 
hook—not exactly a hook. Well, you might describe it, 
roughly, as a Y with, more or less, hooks on the end, and 
this would hook over one end and would go over one hook, 
and the other end would go over the other. And this was 
swinging by one of those hooks. The other end was down 
with the eye ripped out. 

Q. Mr. Moore, do you remember when that was? 
A. It was early in the morning. It was after daylight, 
[240] because I would awaken about daylight. 

Q. Mr. Moore, do you recall, after seeing the sling in 
that position, whether or not the leg was put back in the 
sling? A. It was put back in the sling sometime later. I 
don’t remember exactly what time. 

Q. Do you recall being in the bed next to Mr. Cheeks 
when anything else happened to him, or his leg or that 
sling? A. Well, I was aware that there was a second fall, 

a second failure of the sling. 

MR. LASKEY: I object. 

THE COURT: Did you see it? 

THE WITNESS: I didn’t see it as it fell. 

THE COURT: Sustained. : 

BY MR. KOONZ: 

Q. Did there come a time when you saw Mr. Cheeks’ leg 

out of the sling again? A. Yes. 
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Q. Was that after the first time that you have mentioned 
tous? A. Yes. 

MR. KOONZ: I have no further questions. 

CROSS EXAMINATION 
BY MR. LASKEY: 

[241] Q. You at no time saw a sling break or the leg 
fall? A. No. 

Q. Your private duty nurse was a Marian W. Barlen, was 
she not? A. Yes. 

Q. And she attended you as your private duty nurse on 
the 7:00 to 3:00 shift, did she not? A. That is correct. 

Q. At no other hours during the day was she in atten- 
dance on you? A. No. 

Q. You were in the hospital because of an accidental eye 
injury of some kind, were you not? A. It was more than 
an eye. 

Q. But an eye injury was involved? A. It was involved; 
yes, sir. 

Q. Was one of your eyes bandaged or covered? A. No, 
sir, not at that time. 

MR. LASKEY: I have no further questions. 

xe * 

[242] MR. KOONZ: The plaintiff rests, Your Honor. 

May the witness be excused? 

MR. LASKEY: No objection. 

THE COURT: Very well. Counsel, come to the bench, 
please. 

(AT THE BENCH) 

THE COURT: How many witnesses will you have? 

MR. LASKEY: Are you denying the motion which has 
not yet been made? 

THE COURT: Yes. 

xe * 

[245] MR. LASKEY: I do not think the record is too 
clear on the motion which I made at the conclusion of the 
plaintiff's case. 

I want to ask Your Honor to grant the motion for the 
defendant, Washington Hospital Center, on the grounds that 
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the plaintiffs case, based on the medical evidence as to 
causation is presented by two doctors, one of whom gives 
as his medical opinion that there is no causal connection 
between the breaking of the sling and the subsequent dis- 
placement of the fracture, and the other whom does say 
that, in his opinion, they are causally connected. 

It is our position that this leaves the plaintiff's proof 
equally balanced and does not constitute a sustaining of its 
burden. 

THE COURT: I will have to give the instruction to the 
jury to that effect. 

MR. LASKEY: I would say no, that in that situation it 
would not be a matter they were entitled to consider. 

THE COURT: All right. 

*x* * 
[248] LEONARD T. PETERSON 
was called as a witness for the defendant and, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION. 
BY MR. LASKEY: 

Q. Doctor, will you give us your name, please? A. 
Leonard T. Peterson. 

Q. And, Doctor, you are a doctor of medicine engaged 
in the practice of medicine in the District of Columbia and 
in Maryland? A. Yes. 

Q. Do you also practice in Virginia? A. No, I have a 
license in Virginia, but I don’t practice there. 

Q. And, Doctor, your specialty is what? [249] A. Or- 
thopedic surgery. 

Q. And how long have you been engaged in that 
specialty? A. I have been in orthopedic surgery in train- 
ing and in practice since 1937. 

Q. Tell us briefly what orthopedic surgery consists of. 
A. Orthopedic surgery is commonly known as bone and 
joint surgery. The name itself means straight child, but it 
has a wider meaning. It is concerned primarily with the 
diseases and injuries of the extremities and back, bones and 
joints. 
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Q. Have you had occasion to see and treat and reach 
opinions with regard to fractures of the femur, both right 
and left, and with fractures of the back or the vertebra? A. 
Yes. 

Q. On a few or many occasions? A. I treated a reason- 
able number, I would say, and I have seen a great many in 
consultation in addition to those I have treated. 

Q. Doctor, did you have occasion to examine in consul- 
tation Mr. Cheeks who is seated here at counsel [250] table? 
A. Yes, I did. 

Q. On how many occasions? A. Two. 

Q. And where were those examinations and what were 
the dates? A. They were in my office in Washington. And 
the dates were, first, January 31, 1964, and August 31, 
1964. 

Q. Now, did you have occasion on this past Friday to 
examine certain X-rays of Mr. Cheeks’ right leg and possibly 
of his back? A. Yes, the fight femur, and I don’t recall 
whether I examined his back X-rays on that date or not, 
but I am familiar with them. 

Q. Allright. Who delivered those X-rays to you? A. 
Mr. Koonz. 

Q. And you had a conversation with him at that time 
concerning them? A. Yes, I did. 

Q. Now, Doctor, showing you X-rays from Plaintiff's Ex- 
hibit No. 4, consisting of X-reys of March 21, March 26, 
March 30, and April 1, are those the X-rays, some or all of 
[251] them, that you have had occasions to examine when 
Mr. Koonz delivered them to you last Friday and have you 
again examined them here today in the courtroom? A. Yes, 
these are the essential ones, and I have examined them again 
today. These are the essential ones, and I have examined 
them here again today. 

Q. Now, before we take this up in detail, Doctor, let me 
ask you if, based upon those X-rays, your own examination 
of Mr. Cheeks, have you formed with reasonable medical 
certainty an opinion as to what was the cause of the dis- 
placement of the fracture in Mr. Cheeks’ right femur which 
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is evidenced in the X-rays of March 30, April 1, and I be- 
lieve April 3? a 

MR. KOONZ: I object to the question, Your Honor. 
There is no foundation or background given the Doctor for 
the question. : 

THE COURT: The objection is overruled. 

THE WITNESS: Well, I think as my answer I would first 
have to say that this part of the opinion does not concern 
my examination of Mr. Cheeks because that was at a much 
later date. I have an opinion as to the nature of the fracture 
and why it would or did displace and what treatment would 
be necessary for it. 

[252] BY MR. LASKEY: 

Q. Well, would you state that opinion, and then give us 
in detail, using the view box if you wish. A. Just to review 
these X-rays, this is a fracture about the lower and middle 
third of- the femur, of the juncture of the lower third of 
the femur. It is an oblique fracture. There are multiple 
small pieces in here. You can identify at least four frag- 
ments besides the two large fragments of the femur. That 
is the X-ray on March 21. 

We have X-rays here on March 26th, at the time this 
patient was subjected to manipulation and casting. And I 
think for the purpose of this discussion it is very important 
to point out that this is what we would call a very unstable 
fracture, that if this fracture is put end to end there is very 
little to hold it. We have a comer here, to a corner, and 
then a big gap here involving about eighty percent of the 
width of this bone that is made up of many small pieces. 

This shows that the fracture has been distracted, pulled 
apart excessively in the manipulation. 

And the next X-ray on March 30th shows that we have 
about almost fifty percent displacement of the femur. We 
can also identify the multiple fragments [253] here. 

The X-rays on April 1, two days later, shows this has 
gone on to further displacement. This type of fracture, in fact, 
any fracture of the shaft of the femur in an adult cannot 
be held satisfactorily in a cast unless it is a simple break that 
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goes straight across and is not broken into many pieces or 
comminuted. This type of fracture requires skeletal trac- 
tion, either skeletal or skin, or requires open reduction to 
hold it in place. 

Q. Doctor, to what extent, if at all, would your opinion 
with respect to the inevitability of this displacement be af- 
fected by assuming that some time between the closed re- 
duction of March 26th and the films of April 1 and the 
later open reduction performed on April 3, I believe, to 
what effect would the opinion you have just expressed be 
affected by assuming that in that interval of time a cloth 
sling which was suspending the leg cast, the right leg cast, 
a distance a maximum of eighteen inches above the bed, 
which broke and the leg fell to the mattress on either one 
or two occasions, to what extent would that assumption 
affect your opinion? A. I think the word inevitability came 
into that question, and I think it is inevitable that this frac- 
ture [254] is going to displace, because as the swelling in 
this injured thigh decreases the cast is loose and there is 
nothing, really, to hold this femur in place. Any movement, 
whether it is turning over in bed or a fall such as you de- 
scribed, might hasten it by hours or even a day or more. 

I can’t say that it wouldn’t contribute, 2 turning and move- 
ment of any kind may contribute to this, but from the 
standpoint of inevitability, it is my opinion that this frac- 
ture was destined to displace as it did. 

Q. And in your opinion could movement in bed, caused 
by turning of the patient to the left side on frequent occa- 
sions either two or more times a day, would that be a com- 
petent producing cause of the displacement which is evident 
of this particular fracture without the breaking of the sling 
and the fall attributable to that? A. I think it would con- 
tribute to it, but the fundamental point here is that if this 
patient were lying still in his cast as the swelling goes down 
and the muscles contract there is muscle pull, even a side- 
ways motion here, it is likely to displace whether he is 
moved or not. 

We don’t expect with this type of fracture for it to stay 
in place in a cast. 
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[255] Q. Based on the films of March 21 and of March 
26, would you give it as your professional opinion that that 
type of fracture, in spite of the closed reduction, was apt 
to slip on the surgeon? 

MR. KOONZ: That is leading, if the Court please. 

THE COURT: I don’t think so. 

BY MR. LASKEY: 

Q. You may answer, Doctor. A. I understand your 
question is based on the original X-rays at the time of the 
closed reduction whether I would expect this fracture to 
slip. The answer is yes. 

-Q. Doctor— 

MR. LASKEY: I have in my hand, if the Court please, 
X-rays dated 5/17/63 which are of the spine which were in 
the group of X-rays produced by Dr. Riddick, which bear 
the exhibit number, Plaintiff’s Exhibit No. 4. I think these 
two X-rays were included in the X-rays in evidence, but to 
be certain, I will offer the two X-rays dated 5/17/63 speci- 
fically in evidence, X-rays showing the, lumbar disc. I don’t 
think they need a different number. We marked the whole 
batch as a group. 

THE COURT: Very well. 

BY MR. LASKEY: : 

[256] .Q. Handing you the two X-rays which I have just 
described, Doctor, will you examine them and give us the 
benefit of your opinion with respect to the factors shown 
in the X-rays? A. The X-ray on my left, made on May 17, 
1963, is a view from front to back or back to front of the 
upper lumbar spine. It includes the last rib and it includes 
the four lumbar vertebra. This is not very diagnostic ex- 
cept to the experienced eye, but there is some injury to the 
first lumbar vertebra. 

The next X-ray is a side view which shows more clearly 
that this vertebra has had a compression fracture. In other 
words, the top of this vertebra has been forced down into 
the body of the vertebra. These are like a set of building 
blocks one on top of another, and one has been smashed, 
and the front corner and the front border of it is com- 
pressed so it is not as high as normal. 
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Q. Did you also have occasion to take some X-rays of 
your own and to examine them in connection with your 
examination of Mr. Cheeks the two times? A. I have X- 
rays that I made on the date of the last examination. 

MR. KOONZ: Will you identify those for the [257] rec- 
ord, Doctor? 

THE WITNESS: Yes. I have four large X-rays here all 
made on August 31, 1964. 

The first one on your left shows a side view of the femur 
with a metal plate and four screws. This is an old healed 
fracture with slight anterior bowing, in other words, slight 
convexity to the front. 

The next one is the front to back view of this same 
femur and fracture, showing firm union, and there is still 
an unhealed area in the primary fracture site, but there is 
a large callus inside of that that gives it adequate strength. 
The femur is very good, normal alignment, I would say, in 
this view. 

The next one is a front to back view of the pelvis, hips, 
and lumbar spine, showing again the first lumbar vertebra 
which was injured. 

The next is a side view of the lumbar spine and sacrum, 
and shows the compression fracture of the first lumbar ver- 
tebra which has healed with a moderate deformity. I esti- 
mate that this vertebra has been forced downward, I think 
bv measurements, forty percent. In other words, it is about 
half to sixty percent of its normal height. 

Q. What would be the results on the patient of that 
[258] type of a compression fracture, Doctor? I mean, 
would he have any disability as a result of that? A. It is 
very disabling at first, and it may be disabling later. Some 
are not painful, but this type of fracture may result in back 
pain permanently. 

Q. Keeping in mind also your examination, were the two 
fractures in combination—strike that. 

Was the combination of the two fractures significant in 
connection with appraising the total disability of Mr. 
Cheeks? A. Yes. 

Q. To what extent? A. I would have to refer to my 
record here. 
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*x* * 


[259] BY MR. LASKEY: 

Q. Would you refer to your records and give us your 
opinion as to the extent of Mr. Cheeks’ disability, consider- 
ing the fracture of the femur and the broken back in com- 
bination? A. I will have to refer to both records, because 
one refers to the other; and in evaluating a disability, it is 
important to consider his complaint or his symptoms. 

He was seen on January 31, ’64, and at that time he had 
moderate back pain and he required a cane and brace, but 
he was wearing full weight. 

Subsequently when I saw him on February 8, 1964, he 
said that he had had back pain intermittently—that means 
off and on—and it had been worse recently. That means 
just prior to the examination. He said that at times he lost 
control of his leg when his back was painful. He also said 
he had intermittent numbness. 

In evaluating disability, I found that the legs were of 
equal length. The right thigh and calf was one-half inch 
smaller than the other side. The knee was one inch larger. 
There is a misprint in that report. One inch larger as com- 
pared to. The right knee lacked ten degrees of full exten- 
sion. In other words, he was not able to [260] fully 
straighten the knee. He was able to bend it to sixty 
degrees. That was a range of fifty, whereas normally he 
should be able to straighten it all the way and bend it back 
one hundred thirty-five degrees. So he had a range of fifty 
compared to a normal range of one hundred thirty-five de- 
grees, in the right knee. 

He walked with a moderate limp. I refer to the right 
lower extremity. 

And then I reviewed the X-rays which I have shown here. 
I felt that he had forty percent compression of the first 
lumbar vertebra, and I felt he had disability due to his 
muscle atrophy of the right lower extremity, the stiffness 
in the knee, and the pain and disability he complained of 
in his back: and I estimated that he had twenty percent par- 
tial-permanent disability of the whole body on that basis. 
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Q. Doctor, do you consider that that disability was at- 
tributable to what injury or damage? A. Well, it was due 
to the injury to his femur as well as his back. 

Q. And in your opinion, Doctor, assuming that there oc- 
curred some time on or subsequent to March 30, 1963, in 
an individual with the type of injuries which Mr. Cheeks 
had [261] sustained, and who had had the medical treat- 
ment reflected in the X-rays of March 26, in your opinion, 
can you state whether or not any of the disability which 
you found was attributable to the falling of the sling on one 
or two occasions rather than to the initial injuries them- 
selves? A. It is very definitely my opinion that the disa- 
bility he has that I have described here is due to the injury 
to his back and femur and is not due to the episode you 
describe of falling in his cast. 

Q. Doctor, in your report of September 12, which you 
have had reference to, yon referred to an account by Mr. 
Cheeks that he loses control of his legs when his back is 
painful. Now, that is a subjective symptom, is it not? A. 
Yes, this is part of the history that he describes to me. 

Q. Can you state whether or not that subjective symp- 
tom is compatible with the type of injury which we have 
here to the lumbar spine? A. This type of injury hasn’t 
caused any actual paralysis, but it can cause pain and the 
pain can be referred to the legs; and I believe that he could 
uave the feeling that he would lose control of his legs. Also, 
the inability [262] to fully straighten that knee would cause 
it to be a little bit unstable, because if he can’t fully 
straighten it, it tends to buckle. So the combination of 
those two things, I think, would be compatible with what 
he describes, although it does not represent a true complete 
loss of control. 

-Q. Would you describe that, however, as a neurological 
symptom? A. I don’t think here you can entirely separate 
the neurological from the muscular or the joint, because he 
has limitation of motion, he has atrophy, and he has pain. 
And I think it would be hard to break it down. He doesn’t 
have any true nerve paralysis. So the disability is not en- 
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tirely neurological or even largely neurological. The sensa- 
tion he has, of course, you might say is neurological, be- 
cause all sensation is neurlogical. 

Q. Is it fair to say that there is some neurological 
involvement? A. Only to the extent that he could have 
irritation or pressure on the nerve at the site of the fracture, 
because we have nerves that come out of the spine at the 
level of each vertebra and go around to the body and to 
the extremities. 

So that if he got a pain with a sudden irritation [263] 
of one of those nerves he could have neurological involve- 
ment which might not be manifest on my examination. 

-Q. Doctor, I ask you while you are here if you will as- 
sist me in giving an interpretation of certain entries in this 
chart, and I will identify these at a later time, if the Court 
please. 

The entry M.S.gr 1/6 “H”’, what does that indicate? A. 
This means morphine sulfate, grains 1/6 by hypodermic. 

-Q. And is that a moderate or a greater than moderate 
dose? A. That is an average adult dose of morphine. 

Q. And for what purpose is that medically administered? 
A. For relief of pain. 

Q. And the entry reading, again I will introduce this 
specifically, I am just getting a translation, the entry read- 
ing ‘“‘morphine sulfate gr. 1/6,” what does that mean? A. 
That means morphine sulfate, grains 1/6. 

Q. And that is also— A. The same drug. 

[264] MR. LASKEY: That is all I have. 

CROSS EXAMINATION 
BY MR. KOONZ: 

Q. Doctor, if you would be kind enough, may I just 
briefly look at your records. 

Doctor, you indicated at the outset of your testimony 
that you were called on for consultation from time to time, 
are you not? A. I think the question was, how many frac- 
tures of the femur and back I had seen? And my reference 
to consultation. To be specific, I was a consultant in the 
Surgeon General’s Office during the war and had occasion 
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to visit all the General Hospitals and saw a tremendous 
number of fractures that I did not personally treat. 

Q. Doctor, did you consult with Dr. Riddick in this 
case? A. I saw the patient in consultation, my records in- 
dicate, but I did not consult with him relative to his treat- 
ment before it was done. 

Q. When do your records indicate you consulted with 
Dr. Riddick concerning the patient? A. Oh, actually, I saw 
the patient in consultation and he received copies of my 
report. That was the [265] time which I consulted. 

Q. You first saw the patient, then, in January of 1964? 
A. Yes. 

Q. Is that correct? A. That is right. 

Q. And by that time surgery had already been performed 
on Mr. Cheeks, had it not? A. Yes. 

Q. Did you personally treat, ever treat the patient, Doc- 
tor? A. No. 

Q. Were you aware of the diagnosis that had been made 
by Dr. Riddick following the closed reduction of the femur 
on March 26th? A. Well, of course, I am aware that he 
had a fractured femur at that time. When I saw the patient, 
I became aware of it. 

Q. Did you have occasion, Doctor, to review the hospital 
records of Mr. Cheeks as entered by Dr. Riddick at any 
time prior to the first time you saw Mr. Cheeks in January 
of 19642 A. No. 

[266] Q. Were you familiar, Doctor, with the preopera- 
tive diagnosis of Dr. Riddick? And I am referring to the 
only surgery that was performed on Mr. Cheeks and that 
was on April 3rd, 1963. A. Well, I don’t know how he 
stated the diagnosis, but I know, of course, that he had a 
fractured femur before he operated on him. 

Q. Were you aware that on April 3rd, 1963, at the time 
of his preoperative diagnosis Dr. Riddick indicated that Mr. 
Cheeks had a fracture of the first lumbar vertebra, back, 
comminuted fracture distal third right femur, previous closed 
reduction and application of cast? Is this familiar to you 
or were you aware of these things and this information in 
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the hospital record? A. Well, I am aware of it from the 
man’s statement to me, as my first report indicates, that he 
incurred a fractured right femur and a fractured vertebra. 
And I am aware of the sequence of events as far as admis- 
sion and casting and surgery is concerned. 

Q. Are you aware also of Dr. Riddick’s postoperative 
diagnosis? A. You mean verbatim? 

Q. Well, I will read it to you, Doctor. 

[267] MR. LASKEY: I object, if the Court please. 
Diagnoses are no part of the evidence contained in the hos- 
pital record. 

THE COURT: Sustained. 

MR. LASKEY: We had this question once before and 
the objection to this portion was sustained. 

BY MR. KOONZ: 

Q. Doctor, your contact then with this patient has been 
twice, January of ’64 and August of 64? A. Yes, that’s 
right. 

Q. You haven’t seen the patient since then? A. No, not 
until today. 

Q. Doctor, your statement in response to one of defense 
counsel’s questions was that you could not say that the falls 
of the sling did not contribute to the alignment or lack of 
alignment of the femur, is that correct? A. Yes, a matter 
of time, I can’t say that any motion, and specifically these 
falls, might not have contributed to the displacement. 

Q. In fact, when I was in your office, the time escapes 
me, it was a Friday afternoon? A. Right. 

[268] -Q. Did you not tell me that you felt that 
it probably hastened the surgery? A. I think I expressed 
an opinion that it might have hastened it by a matter of 
hours or days, but the displacement was inevitable. 

Q. There was a contributing factor then, was there not, 
Doctor, in the fall? 

MR. LASKEY: He said it might have hastened it. 

BY MR. KOONZ: 

Q. I am asking the Doctor, then the falls, in fact, were 

a contributing factor, were they not, to the position now, 


JA 160 


I am asking you, of the femur or the lack of alignment? A. 
I should say that I cannot state the contrary, that the falls 
didn’t hasten the displacement. 

Q. Doctor, when you first saw Mr. Cheeks in January 
of 64, you really weren’t too concerned with his back, 
were you, at that time? A. Well, the back had reached a 
more or less stationary situation and my primary consulta- 
tion was directed to the femur, that is correct. 

Q. When you saw the patient again, in June or July or 
[269] August of 64, at that time, that is, the second time 
you didn’t feel that there was too much involvement with 
his back then either, did you, Doctor? A. Let me say that 
on the first examination I reviewed X-rays which were made 
available to me of his femur, but my report indicates that 
X-rays of the back and of the spine were not available at 
that time. So I didn’t report in detail on the back. 

On the second examination, I indicated that he had had 
quite a severe fracture of the first lumbar vertebra. 

-Q. Doctor, did you take the time to X-ray his back 
when you first saw him in January of 642 A. Actually, 
on the first examination I didn’t make any X-rays. I had 
X-rays from the Center. 

Q. But they weren’t complete in so far as the back is 
concerned? A. There were none in there that I could find 
on his back. 

Q. Doctor, you have concluded—now, of course, this was 
your opinion in September following your examination in 
August or July of 64, that at that time, at least, which is 
approximately two and a half years ago, you felt the [270] 
patient had an overall twenty percent disability, is that 
right? A. That was my estimate at that time. 

Q. Doctor, can you break that down for us, how much 
of that is attributable to his back condition? A. If we 
were to rate him only on the femur, then the rating would 
be so many percent of the femur and not the body as a 
whole. 

I would estimate here that he has about twenty percent 
disability from his back and twenty percent disability of 
the right lower extremities. 
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Q. So is it fair to say that he would have, at least at that 
time, eighty percent use of his back? A. That would be 
fair. 

Q. Doctor, you have indicated in one of your answers 
' that there-is now and there has developed a bowing in the 
leg, is that correct? A. There is normally some anterior 
bowing, the type I illustrated here in the femur. He has a 
' very slightly more bowing than the normal degree. That 
has been present ever since his operation and hasn’t in- 
creased in degree since then. 

-Q. Would you mind taking a look at a recent (271] X- 
ray, Doctor? A. Yes. 

MR. KOONZ: If the Court please, I am referring to 
Plaintiff’s Exhibit 6, which is Dr. Robinson’s X-rays taken 
last Friday. 

BY MR. KOONZ: 

Q. Doctor, by viewing this X-ray, can you tell us now, 
which will bring us more up to date, of the present condi- 
tion of his leg or femur? A. Yes. 

Q. What did you find on this X-ray? A. This X-ray 
shows that he has become very solid. I pointed out pre- 
viously that in this area I am pointing to there was some 
solid bone in here, although he had solid bone going around 
it. Now there is solid bone throughout. The plate and 
screws are still in good contact. And there is bowing here 
which is slightly more than normal bowing. 

Q. Doctor, what caused that bowing? A. The fracture. 
-Q. Was there any indication of bowing on March 26th, 
1963, X-rays? A. The X-ray I am being shown now, March 
26th, shows that the patient is on the fracture table and is 
[272] having traction. There is a heavy pull on this 
extremity which pulls it out, and at that time there is no 

bowing. 

Q. Doctor, assume that the alignment that we see on 
March 26, 1963, I am referring now to these X-ray plates 
that are before us, assume, Doctor, that the alignment re- 
mained as we see it on that X-ray, would there have been 
any need or requirement for surgery? A. If the femur had 
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I am asking you, of the femur or the lack of alignment? A. 
I should say that I cannot state the contrary, that the falls 
didn’t hasten the displacement. 

Q. Doctor, when you first saw Mr. Cheeks in January 
of 64, you really weren’t too concerned with his back, 
were you, at that time? A. Well, the back had reached a 
more or less stationary situation and my primary consulta- 
tion was directed to the femur, that is correct. 

Q. When you saw the patient again, in June or July or 
[269] August of ’64, at that time, that is, the second time 
you didn’t feel that there was too much involvement with 
his back then either, did you, Doctor? A. Let me say that 
on the first examination I reviewed X-rays which were made 
available to me of his femur, but my report indicates that 
X-rays of the back and of the spine were not available at 
that time. So I didn’t report in detail on the back. 

On the second examination, I indicated that he had had 
quite a severe fracture of the first lumbar vertebra. 

-Q. Doctor, did you take the time to X-ray his back 
when you first saw him in January of 7642 A. Actually, 
on the first examination I didn’t make any X-rays. I had 
X-rays from the Center. 

Q. But they weren’t complete in so far as the back is 
concerned? A. There were none in there that I could find 
on his back. 

Q. Doctor, you have concluded—now, of course, this was 
your opinion in September following your examination in 
August or July of ’64, that at that time, at least, which is 
approximately two and a half years ago, you felt the [270] 
patient had an overall twenty percent disability, is that 
right? A. That was my estimate at that time. 

Q. Doctor, can you break that down for us, how much 
of that is attributable to his back condition? A. If we 
were to rate him only on the femur, then the rating would 
be so many percent of the femur and not the body as a 
whole. 

I would estimate here that he has about twenty percent 
disability from his back and twenty percent disability of 
the right lower extremities. 
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Q. So is it fair to say that he would have, at least at that 
time, eighty percent use of his back? A. That would be 
fair. 

Q. Doctor, you have indicated in one of your answers 
' that there is now and there has developed a bowing in the 
leg, is that correct? A. There is normally some anterior 
bowing, the type I illustrated here in the femur. He has a 
' very slightly more bowing than the normal degree. That 
' has been present ever since his operation and hasn’t in- 
creased in degree since then. 

-Q. Would you mind taking a look at a recent (271] X- 
ray, Doctor? A. Yes. 

MR. KOONZ: If the Court please, I am referring to 
Plaintiff’s Exhibit 6, which is Dr. Robinson’s X-rays taken 
last Friday. 

BY MR. KOONZ: 

-Q. Doctor, by viewing this X-ray, can you tell us now, 
which will bring us more up to date, of the present condi- 
tion of his leg or femur? A. Yes. 

Q. What did you find on this X-ray? A. This X-ray 
shows that he has become very solid. I pointed out pre- 
viously that in this area I am pointing to there was some 
solid bone in here, although he had solid bone going around 
it. Now there is solid bone throughout. The plate and 
screws are still in good contact. And there is bowing here 
which is slightly more than normal bowing. : 

Q. Doctor, what caused that bowing? A. The fracture. 

-Q. Was there any indication of bowing on March 26th, 
1963, X-rays? A. The X-ray I am being shown now, March 
26th, shows that the patient is on the fracture table and is 
[272] having traction. There is a heavy pull on this 
extremity which pulls it out, and at that time there is no 
bowing. 

Q. Doctor, assume that the alignment that we see on 
March 26, 1963, I am referring now to these X-ray plates 
that are before us, assume, Doctor, that the alignment re- 
mained as we see it on that X-ray, would there have been 
any need or requirement for surgery? A. If the femur had 
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remained as we see it here, this fracture would not have 
healed, because this fracture is pulled apart about three- 
sixteenths of an inch, and that is a condition that hardly 
permits union. The fracture has to come back together to 
heal. 

Q. Doctor, on the second X-ray that was taken on March 
26th, is there not contact with the femur, pieces of femur 
that have been broken? A. There is a gap here, and I think 
it is fair to say that these X-rays were probably taken at the 
same time. One is a side view and one is a front view, and 
they do not represent any change of position or change of 
treatment. Here it is apparent that there is a gap. This 
may seem very slight as a gap, but it is a distraction, and 
that would make it difficult for the fracture to heal. The 
bones have to come together a little closer. 

[273] Q. Doctor, you are not telling us, are you, that 
calcium and healing could not have taken place, calcium for- 
mation and healing could not have taken place on this 
femur with this alignment as we have it here? A. No, I am 
not telling you it couldn’t take place, but the gap you see 
here would contribute a great deal to non-union, and I 
would think this fracture would very likely have slow heal- 
ing or could fail to heal if it were held this far apart. 

Q. Doctor, then you aren’t really telling us, are you, that 
this fracture as we view it on March 26th absolutely had to 
have surgery? A. I say this fracture could stay this way, 
would not absolutely have to have surgery. But in my opin- 
ion this fracture would not stay this way and would have 
to have either surgery or traction. 

Q. Although there are norms that you perhaps use, but 
in every case where we have a fracture of this nature sur- 
gery is not absolutely required, is it? A. The treatment of 
this type of fracture is either traction or open surgery. In 
answer to that, I would say that surgery is not absolutely 
required, but if we want this fracture to heal with its nor- 
mal length, it is necessary [274] to apply traction in an 
adult. 
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Q. Then isn’t this a matter of judgment on the part of 
the treating physician, Doctor? A. I think it is only fair 
to say that this represents a consensus of treating surgeons. 

Q. Well just your opinion, Doctor, is all we can say. A. 
All right. In my opinion, it is my judgment or my opinion 
that this fracture would not hold and would have to be 
treated by traction. In a cast this fracture would displace, 
would overlap. It would still heall, but it might be over- 
lapped to shorten as much as an inch. 

Q. Did the size of the plate that was affixed to the 
femur, does the size of the plate affect in any way the bow- 
ing of the femur that resulted in its bowing? A. I think 
before we go into this bowing too far I should say that this 
bowing really isn’t material as far as the disability is con- 
cerned. 

This was the position at the time of the reduction, and 
it was a very good reduction. If you put a short plate and 
four screws on, it is a little more difficult to hold alignment 
than if you put six screws and a longer plate, but this re- 
duction was excellent. 

(275] MR. KOONZ: I don’t have any more of the Doc- 
tor. 

MR. LASKEY: Nothing further, Your Honor. 

THE COURT: That is all, Doctor. - 

(Witness excused.) 

MR. LASKEY: If the Court please, I would like to read 
entries from Plaintiff's Exhibit No. 5. , 

MR. KOONZ: You are speaking now of Washington Hos- 
pital Center records? 

MR. LASKEY: Yes, the nursing notes. 

* * 

[276] MR. LASKEY: I read the entry of March 27th 
at 3:00 a. m. ‘Morphine sulfate, 1/6 grain, hypo. Discom- 
fort.” 

The entry of 3/29, 12:30 a. m. “Morphine sulfate, grain 
1/6, for pain.” 

Now I would like to read into evidence a passage from 
the deposition of the plaintiff, Arthur Cheeks, Senior, start- 
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ing at page 56, the third line from the bottom, through line 
6 of page 60. And this is the deposition of Arthur Cheeks, 
Senior, on Friday, May 14th, 1965, at our offices, in the 
presence of Mr. Jackson, who is here with me today, and 
Mr. Joseph H. Koonz, Jr., as attorney for the plaintiff, the 
notary public and court reporter being present, the witness 
having been sworn, and the witness being Arthur Cheeks, Sr. 

MR. KOONZ: I have no objection to any portion of that 
record being read. 

[277] MR. LASKEY: (Reading) 

“Before the sling fell the first time, how many 
times had your leg been X-rayed? 

“Answer. I don’t recall but one time. 

“Question. Was that before you were first operated 
on? 

“Answer. After—after I was put in the cast—it 
was X-rayed when they brought me in the hospital, 
and then I think they sent me down for an X-ray 
once after I was in a cast. A couple or days or two 
or three days later. I don’t know right off the exact 
date. I didn’t keep that. 

“It was before the sling broke? 

“Answer. Yes. 

“Question. The first time. 

“Answer. Yes. 

“Question. You had to be taken out of your 
room to be X-rayed? 

“Answer. Yes. 

“and where was the X-ray laboratory? 

“I couldn’t answer that. 

“Did you have to ride an elevator? 

“J don’t recall whether they took me down in 
the elevator or not. 

[278] “Was your bed on wheels? 

“They take you off the bed and put you on a— 
what do you call it—a cot? 

“You were taken out of your bed, in any case? 

“Yes. Transferred over onto a regular stretcher 
or cot where they push you. 

“Had your leg been taken out of the sling? 
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“Answer. (Pause.) 

“Question. When you were placed on the stretcher 
to be taken to the X-ray laboratory. 

“Yes. 

“Who took your leg out of the sling? 

“I can’t recall. 

“Was your leg then placed in a horizontal position 
on the stretcher? 

“Yes. It was laying down flat on the cot. It 
would be horizontal. 

“When you got into the X-ray laboratory was 
your leg thereafter put in a sling? 

“Answer. (Pause.) 

“In the laboratory itself. 

“In the laboratory? 

“Yes. 

[279] “Answer. The sling—you only have it on 
the bed. 

“Question. That is right. 

“Answer. They don’t have no sling in the lab- 
oratory that I know of. 

“There was no sling used in the X-ray laboratory 
while they were X-raying your leg? 

“Answer. No. . 

“Did your leg remain in a horizontal position flat 
on the cot the whole time you were there? 

“Answer. Well, they took you off and put you 
on a table off the cot, which is horizontal, lay you 
down and take the X-ray, on your back and on the 
side. They generally take two X-rays so they get 
two views. 

“Question. But your leg was horizontal at the 
time you were being X-rayed? 

“Answer. Yes. 

“Question. And you were moved from the cot 
on which you were brought to the X-ray laboratory 
to an X-ray table; is that right? 

“Answer. Yes. 

“Did the same people who had taken you from 
your bed to put you on the cot also put you on the 
X-ray [280] table? 
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“I can’t recall. 

“Did the same people who placed you there re- 
move you from the X-ray table? 

“I can’t recall that. More or less in the X-ray 
room the X-rayers—they handle you there, or their 
attendants. The ones that take you back and forth— 
they take you with different people, who would 
push you into the room to be X-rayed, and there 
was other people handling you there. 

“How many times were you X-rayed between the 
time your leg was first operated on and the time the 
sling first fell? 

“Answer. Once when I went in the hospital and, 
the best I can recall, a few days later they X-rayed 


me after I was put in a cast.” 
x * * 


[281] MR. LASKEY: May we approach the bench, Your 
Honor? 
THE COURT: Yes. 
(AT THE BENCH:) 


MR. LASKEY: I wish to renew the motion for a directed 
verdict on the entire evidence for the same reasons advanced 
prior to the commencement of the plaintiff's case. 

THE COURT: | appreciate your position, but I think it 
is a factual thing that I can’t take out of the hands of the 
jury. So I will have to deny the motion. 

* * * 

[284] MR. LASKEY: The defendant also wishes to re- 
quest that the Court instruct the jury to return a verdict 
in favor of the defendant on the ground that plaintiff's 
medical proof leaves the case in a situation of equal [285] 
balance as between a causative factor from which the hos- 
pital is responsible— 

THE COURT: I will have to instruct them on the equal 


balance, but I think that is up to them. I will deny that. 
* * * 
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[286] 


JURY CHARGE 

THE COURT: Ladies and gentlemen of the jury, this is 
a civil action brought by Arthur S. Cheeks, Sr., against the 
Washington Hospital Center for damages for personal injuries 
due to the alleged negligence of the Washington Hospital 
Center. 

x * * 

[303] Now ladies and gentlemen of the jury, there are 
two issues for you to determine in arriving at a judgment 
[304] in this case, in arriving at a verdict, one, was the de- 
fendant Hospital negligent? If you answer that question in 
the negative, you will return a verdict for the defendant. 

If you answer the question in the affirmative, you have a 
second issue to determine and that is, was that negligence 
the proximate cause of the present injury to this plaintiff? 
If you answer that question in the negative, the plaintiff is 
not entitled to recover, and you will return a verdict for 
the defendant. However, if you answer it in the affirma- 
tive, then you will find what damages the plaintiff has been 
caused to suffer and return a verdict in his favor for the 
amount thereof. 

You should first determine the question of liability be- 
fore you undertake to fix the amount that would compen- 
sate for damages, if any, found to have been suffered by 
this plaintiff. 

Now you will bear in mind, ladies and gentlemen of the 
jury, that in this case the defendant fell thirty some odd 
feet, sustained a broken back and a fractured leg, that he 
was admitted to the Washington Hospital Center, his foot 
was put in a cast and was put in a sling, and if you believe 
by a preponderance of the evidence that the sling broke and 
the foot fell to the bed, you have [305] got to make a de- 
termination of whether that was the cause of doing the open 
reduction or whether or not from the evidence that origi- 
nal fracture would have to have an open reduction in any 
event if there was a slipping of the bone and not a proper 
alignment. 
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Now that is where the testimony of the experts come in. 
If the plaintiff’s leg fell and if the plaintiff would have had 
a bad alignment anyway as a result of the closed reduction 
and that he would have to have an open reduction later on, 
you have got to find a verdict for the defendant. 

On the other hand, if you believe by a preponderance of 
the evidence that it was the fall from the broken sling that 
caused the open reduction, then you should return a verdict 
for the plaintiff and you will assess his damages from what 
he has sustained as to the doctor’s bill and for his pain and 
suffering. 

Now, that is one phase of the case. The second phase 
concerns the loss of earings and his earning capacity. If 
you believe by a preponderance of the evidence that the 
reason for his present disability, that his inability to work 
was caused by the falling of the leg from the sling which 
caused the open reduction and that is [306] the reason that 
he can’t work today, then you have got to find for the 
plaintiff on the question of loss of earnings and earning 
capacity. 

However, if you believe that regardless of the negligence 
of the Hospital and regardless of whether or not that negli- 
gence was a cause of an injury which caused him to be op- 
erated on, that is, the open reduction, notwithstanding if 
you believe from the evidence that it was the broken back 
and the fractured leg that is the cause of his present disa- 
bility, you cannot allow him anything for loss of earnings 
or loss of earning power, even though you do find in his 
favor for the doctor’s bill and for his pain and suffering. 

Now this may sound like a complicated case, but it really 
isn’t. It is the question of negligence and the question of 
proximate cause. And there are two phases to it. One, neg- 
ligence and proximate cause. Two, his loss as a result of 
the second operation. And that has two prongs to it. One, 
as to the amount of the doctor’s bill and his pain and suf- 
fering and, two, whether or not that cause is the cause of 
his present disability, in which event, if it is, you shall com- 
pensate him for his loss of earnings and his loss of earning 
capacity. 
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If you believe from the evidence that his [307] present 
disability, as I have said, is from the broken back and the 
original fracture, and the intervening fall was not the cause 
in any way or did not contribute to it, then, of course, you 


must find for the Hospital Center. 
*x* * * 
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No. 21,364 


WASHINGTON HOSPITAL CENTER, 
Appellant, 


Vv. 


ARTHUR S. CHEEKS, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction hereof by 28 U-S.C., $ 1291, 
this being an appeal from a final judgment of the United 
States District Court for the District of Columbia. 


2 
STATEMENT OF THE CASE 


Statement of Facts 


On March 21, 1963, Arthur S. Cheeks, Sr., a 64-year-old 
cement mason, while employed and working as a superin- 
tendent for Norair Engineering Co. on the construction site 
of the new Smithsonian Institution building, at 14th Street 
and Constitution Avenue, N. W., fell a distance of 31 feet 
into a hole, sustaining a compression fracture of his second 
lumbar vertebra and a comminuted oblique fracture of his 
right femur! (J.A. 35-36, 99-100, 129, 171; PX 1, p. 1). He 
was taken to the Washington Hospital Center Emergency 
Room where he was X-rayed (J.A. 37), and admitted to 
await the arrival of Dr. Arch L. Riddick, a general surgeon 
having staff privileges at the Hospital (J.A. 37, 61). Dr. 
Riddick ordered Cheeks treated for shock, and placed in 
traction (J.A. 63). On March 26, 1963, Dr. Riddick per- 
formed a closed reduction? of Cheeks’ broken back and leg, 
and placed him in a body cast extending from his axilla to 
his right foot. (J.A. 63, 171) After the closed reduction, 
but before the cast was applied, X-rays were taken which 
disclosed a satisfactory alignment of the fragments of the 
femur, with slight overlapping of somewhat less than a cen- 
timeter. (J.A. 63-64) Post-operatively, Cheeks’ right leg 
was suspended in a sling about the width of the pelvis, ap- 
proximately 18 inches, above the mattress of his bed (J.A. 
65-66), and orders were given to turn the patient several 
times a day (J.-A. 66) to prevent complications of immobil- 
ization (J.A. 73, 99). 


Between the closed reduction of March 26, and Saturday, 
March 30, 1963, Cheeks was turned by rolling him over a 


1Comminuted - “broken or crushed into small pieces.” Dorland’s 
Medical Dictionary (23rd ed., 1957), p. 303. Oblique - “slanting; 
inclined; between a horizontal and a perpendicular direction.” /d., 
p. 935. 

2Correction of a fracture by manipulation without incision. Jbid, 
p. 1167. 
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“couple of times’ a day (J.A. 54), at which times the cast 
on his right leg was rotated manually within the sling (J.A. 
54-55). 


On Saturday, March 30, 1963, between 9:00 and 10:00 
a.m., the sling in which Cheeks’ leg was suspended broke, 
causing the leg to fall to the mattress (J.A. 40). An orderly 
was notified, and he removed the sling (J.A. 46). Later that 
morning (J.A. 61), but before noon, however (J.A. 104), in 
response to Dr. Riddick’s order for a routine position check 
of the alignment of the bone fragments given the preceding 
day (J.A. 101), Cheeks’ leg was X-rayed, and those X-rays 
disclosed that the distal fragment of the femur had displaced 
posteriorly a distance of half its width and had angled later- 
ally (J.A. 68, 174). Between 3:00 and 4:00 p.m., the broken 
sling, repaired with adhesive tape, was reinstalled, and Cheeks’ 
leg replaced in the sling (J.A. 40-41). 


Sometime between 9:00 p.m., Saturday, March 30, and 
10:00 a.m., Sunday, March 31, the sling broke again, and 
Cheeks’ leg fell once more to the mattress (J.A. 43). 


On Monday, April 1, 1963, Dr. Riddick visited Cheeks 
between 9:00 and 11:00 a.m., was told about the casualty 
to the sling apparatus, and ordered further X-rays (J.A. 69) 
which revealed further displacement of the distal fragment 
the width of the bone, and about one to two centimeters’ 
overriding. (J.A. 69, 175) After examining the X-rays of 
April 1, 1963, Dr. Riddick advised an open reduction,? 
which was performed on April 3, 1963, with alignment and 
approximation obtained by attaching a steel plate with screws 
(J.A. 70, 75, 173). 


Cheeks remained in his full body cast until May 29, 1963 
at which time he was placed in a Taylor brace for his back, 
and a hip cast for his leg (J.A. 73). On June 21, 1963, the 
hip cast was removed and a leg brace substituted (J.A. 74). 


The correction of a fracture by incision to the fracture site. 
Dorland, op.cit., p. 1167. 
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He was discharged from the Hospital on September 14, 1963 
(J.A. 74). X-rays disclosed complete union of the leg frac- 
ture on March 20, 1964, and the leg brace was removed. 
(J.A. 74-75) 


Cheeks attempted to return to work in June, 1964, 
but was physically unable to continue, and retired after two 
months. (J.A. 33-34) At the time he was earning approxi- 
mately $9,100.00 per year (J.A. 34). He has a partial per- 
manent disability of his right leg. (J.-A. 95, 137) 


Dr. Riddick’s charge for the open reduction was $350.00 
(J.A. 97). 


Proceedings Below 


Cheeks filed this action against Washington Hospital Center 
on October 12, 1964, alleging that the Hospital’s negligence 
in placing his leg in a defective sling proximately caused the 
displacement of the fracture of his right femur necessitating 
the surgery and rendering him permanently and totally disa- 
bled (J.A. 3) The defendant answered on November 9, 
1964 (J.A. 5, 1). Orders staying operation of Local Rule 
13 were entered on August 23, 1965, and April 27, 1966, 
and on February 27, 1967, the cause was reinstated after 
having been dismissed under Local Rule 13 (J.A. 6, 7). 


Pre-trial conference was held on March 22, 1967, at which 
time a Pre-Trial Order was entered by the Pre-Trial Examiner, 
and signed by counsel in which the parties stipulated: 


“The parties agree to file with the Clerk of the 
Court and to mutually exchange, on or before April 
8, 1967, a list of the names and addresses of witnesses 
known to them, including medical and expert wit- 
nesses, who have knowledge of any aspect of this 
case, indicating those who may be used at trial. 
Impeachment witnesses are not to be included.” 
(J.A. 9) 


4 claim that insufficiency of operating room personnel proximate- 
ly caused a blood clot was abandoned at trial. 
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The Pre-Trial Order continued to stipulate that Cheeks might 
take the deposition of Dr. Riddick, “provided no delay in 
the trial . . . results therefrom.” (J.A. 9) By letters dated 
April 6, 1967, and April 7, 1967, respectively, the defend- 
ant and plaintiff exchanged and filed their lists of witnesses. 
(J.A. 11, 13) 


Plaintiff gave notice of the taking of the deposition of Dr. 
Riddick on April 17, 1967 (J.A. 10), but the deposition was 
never taken. 


Trial began the morning of April 27, 1967. (J.A. 1) 
Cheeks testified, and then called Arch L. Riddick, M.D., his 
attending surgeon. (J.A. 61) After relating his findings and 
treatment on direct examination (J.A. 61-97), he was asked 
for the first time on cross-examination to describe the med- 
ical significance of a comminuted, oblique fracture with 
respect to maintaining alignment after reduction (J.A. 99- 
101): 

“Q. My question is: What are the forces, physical 
forces, which tend to break down the alignment and 
union obtained by a closed reduction of an oblique 
comminutive (sic) fracture? 

A. Muscular pull in different directions. Move- 
ment of the patient or the necessary attention to 
the patient in the hospital, such as lifting onto bed 
pans and things like that and nursing care, plus the 
type of fracture per se. 


Q. And the fracture which Mr. Cheeks had was 
the type of fracture described as being an oblique 
comminutive (sic) fracture? 

A. Yes. 


Q. What do you mean by the term “commi- 
nuted”’? 

A. More than one, a second or third piece broken 
off or shattered. We speak of that as comminuted. 
If it protrudes through the skin it is a compound 
comminuted. 
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Q. Now, in the first operation, the closed opera- 
tion, you made an attempt to put a screw into the 
distal. That is the far end, isn’t it? 

A. Yes. 


Q. And the proximal—that is the upper end—frag- 
ments of the fracture so that you could manipulate 
it better. Were you able to accomplish that? 

A. No, it would not take hold of the bone. 


Q. That is, there were complications in this case, 
were there not? 
A. Definitely. 


Q. Now, it is good medical practice to attempt a 
closed reduction of a fracture, even though the 
chances of maintaining it are slim, isn’t that true? 

A. Yes, sir, it is. 

Q. And, is it not a fact that the chances of main- 
taining the closed reduction and the alignment of the 
fracture Mr. Cheeks had were, because of the nature 
of the fracture, the natural forces which would ap- 


ply, were, in fact, slim, were they not? 
A. They were definitely decreased.” (J.A. 100- 
101) 
He was asked, again for the first time on cross-examination, 
for his medical opinion for the reason for the displacement 
of bone fragments as disclosed by the X-rays of March 30, 
1963: 


Q. And what, Doctor, would be the reason for 
this condition of disunion or malalignment of that 
fracture site at that time? 

A. In view of the later x-rays, I doubt whether 

MR. KOONZ: I submit that is not responsive. 


THE COURT: Just answer the question, not what 

you doubt. 
BY MR. LASKEY: 

Q. Tell us what you think your medical opinion 
is with regard to the fracture. 

A. I don’t think it would have maintained posi- 
tion due to the comminution and obliqueness of the 
fracture. 
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Q. That is the condition of the fracture itself and 
body pressures and muscle pressures which you have 
already described? 

A. And type of fracture. (J.A. 103) 


With respect to whether the patient’s present disability is 
a result of the necessity to correct the displacement by sur- 
gical incision, Dr. Riddick stated repeatedly that he was un- 
able to say. (J.A. 83-85) At that point, counsel for plaintiff 
claimed surprise and asked leave to impeach the witness. 
(J.A. 84-85) The Court recessed for the day without ruling 
(J.A. 86), and reconvened on Wednesday morning, May 3, 
1967 (J.A. 85, 86). 


In the interim, counsel for the plaintiff had consulted 
with a Dr. Henry S. Robinson, an orthopedic surgeon prac- 
ticing in the District of Columbia, and had arranged to have 
Dr. Robinson examine Cheeks, and, thereafter, to testify for 
the plaintiff (J.A. 86, 125, 138), although Dr. Robinson had 
not been listed as a witness by either party (J.A. 11, 13), in 
accordance with the Pre-Trial Order. The Court provided 


that Dr. Robinson might not testify without the defendant’s 
first having an opportunity to depose him, but, when defense 
counsel stated an objection to his testimony even so condi- 
tioned, the Court stated: 
“I am not bound by the pre-trial order and I think 
you shouldn’t raise that point until you take the doc- 
tor’s deposition.” (J.A. 87) 


Dr. Robinson’s deposition was taken the afternoon of May 
3, beginning at 2:00 p.m. (J.A. 124, 18-34), and the Court 
reconvened the following morning, when Dr. Robinson was 
called as plaintiff’s witness and permitted to testify over ob- 
jection (J.A. 125). 


Dr. Robinson testified that he had first examined Cheeks 
at 8:00 p.m., Friday, April 28, 1967, in his office (J.A. 126) 
126); that he had taken the patient’s history as related by 
the patient (J.A. 126); and, after reviewing the X-rays pre- 
viously in evidence, stated, in answer to a hypothetical 
question that, in his opinion, the displacement of the bone 
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fragments apparent in the X-rays of March 30, 1963, was 
caused by the fall of Cheeks’ leg from the broken sling. 
(J.A. 133) He also testified that Cheeks presently possessed 
a 75% permanent disability of his right leg, of which all but 
10% resulted from the open reduction. (J.A. 137) 


The defendant’s motion for a directed verdict, on the 
ground that plaintiff's own evidence failed to do more than 
suggest two equally possible causes of the displacement of 
the fracture as aligned by closed reduction, was denied. 
(J.A. 148, 149) 


The defendant called Dr. Leonard T. Peterson, an ortho- 
pedic surgeon who had examined Cheeks in January and 
August of 1964 (J.A. 149-150), and who had been named 
on the witness lists of both parties (J-A. 11, 13). Dr. Peter- 
son described the nature of the fracture (J.A. 151), and then 
stated that, in his opinion, displacement of the fracture, fol- 
lowing the closed reduction, although “hastened” by any 
movement, was “inevitable.” (J.A. 152) 


“_ _ . [T]he fundamental point here is that if this 
patient were lying still in his cast as the swelling 
goes down and the muscles contract there is muscle 
pull, even a sideways motion here, it is likely to dis- 

‘ place whether he is moved or not. 


“We don’t expect with this type of fracture for it 
to stay in place in a cast.” (J.A. 152) 
Dr. Peterson stated that the 20% partial permanent disability 
he found Cheeks to possess (J-A. 155) was attributable to 
the combined original injuries to his back and leg, unrelated 
to the fall of the cast (J.A. 156). 


The defendant renewed its motion for a directed verdict 
at the close of all evidence (J.A. 166) which was denied (J.A. 
166). 

The jury returned a verdict for the plaintiff for $38,850.00 
(J.A. 15), and the defendant’s motion for judgment n.0o.v. 
or for a new trial was denied June 30, 1967 (J.A. 17). 
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SUMMARY OF ARGUMENT 


I. More than two and a half years elapsed between the 
filing of the Complaint and trial, during which time plaintiff 
obtained two extensions of District Court Rule 13, and a re- 
instatement of the cause of action following a dismissal under 
that Rule. The Pretrial Order required the parties to exchange 
the names of expert witnesses in advance of trial, which 
they duly did. At trial, while an expert witness listed by 
both parties was testifying, plaintiff asked leave to call an 
expert witness just retained, who had neither treated the 
plaintiff nor had been listed as such in accordance with 
the Pretrial Order. Leave was given upon only the con- 
dition that defendant be allowed to depose the witness in 
advance. The deposition disclosed that the expert would 
supply the elements of a prima facie case not theretofore 
available to plaintiff, and the defendant was forced to cross- 
examine the witness the following morning without adequate 
opportunity to prepare therefor. The plaintiff failed to 
show the “manifest injustice” required to relieve him of the 
terms of the Pretrial Order as to disclosure of expert wit- 
nesses in advance of trial, and the trial court provided in- 
adequate protection to the defendant against the unfair 
surprise so occasioned. 


Il. The plaintiff called two expert witnesses to prove, 
inter alia, that the breaking of the sling in which plaintiffs 
leg was suspended was the proximate cause of the displace- 
ment of the bone fragments, and, hence, the second (surgi- 
cal) reduction, and that such reduction, rather than his 
original injuries, was the proximate cause of his present dis- 
ability, or a measurable part thereof. The witnesses testified 
to opposite conclusions. The plaintiff, having the burden of 
proof of causation of the damage he alleged to have resulted 
from the defendant’s negligence, proved only that either the 
fall or the physiological forces operating on his peculiar in- 
jury could possibly have caused the displacement. He there- 
fore failed to carry his burden. 


10 
ARGUMENT 
I. 


The Trial Court Erred in Permitting Plaintiff To Call as 
a Witness a Medical Expert Not Made Known to De- 
fendant Until After Trial Had Commenced, as to Whose 
Testimony Defendant Had Inadequate Opportunity To 
Prepare Cross-examination. 


Rule 16, F.R.Civ.P., provides for a pre-trial conference, at 
which time the court 
“«_ _ shall make an order which recites . . . the agree- 
ments made by the parties. . .; and such order when 
entered controls the subsequent course of the action, 
unless modified at the trial to prevent manifest injus- 
tice.’ (emphasis supplied) 

Rule 12(f), of the Rules of the District Court, provides 
that an order entered by the pre-trial examiner becomes the 
order of court contemplated by Rule 16, F.R.Civ-P., unless 
objection is made to it in writing within five days. 


This Court has considered the effect to be given those 
rules and the “implementing instructions,” most recently in 
Manbeck v. Ostrowski (Appeal No. 20,203, decided July 28, - 
1967). This Court termed “fundamental” the objectives of 
the pre-trial conference expressly enumerated in Rule 16, 
F.RCiv.P. (Opinion, p. 8), and it went on to declare that 
the Pre-Trial Order “normally” does, indeed, control the 
subsequent course of the action, except only in those cir- 
cumstances in which “manifest injustice” would result from 
its rigid enforcement. Once a departure from the Pre-Trial 
Order is sought, then the trial court must determine “. . - 
whether the ends of justice implore . - .” it. (Opinion, p. 
9) 


Rule 16, F.R.Civ.P., para. (4), includes among those items 
to be “considered” at the pre-trial conference, “. . . the lim- 
itation of the number of expert witnesses.” Para. D. of the 
“implementing instructions” declares: 
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“Each party should. submit at the pretrial hearing a 
list containing the names and addresses of all wit- 
nesses whom he intends to use at the time of trial, 
except those who may be used for rebuttal or im- 
peachment purposes. 


*x* * * 


“If witness lists are not furnished at the pre-trial 
hearing, the pre-trial order shall provide that counsel 
shall, within a specified time, exchange the names 
and addresses of all witnesses known to them, in- 
cluding experts, if any . . . . Simultaneously with 
service of any witness list, a copy thereof shall be 
filed with the Clerk of the Court.” (Pre-trial In- 
structions to Counsel, p. 7) 


Pursuant to the several rules, and the pre-trial instructions, 
the pre-trial examiner’s order herein required the parties to 
exchange and file witness lists on or before April 8, 1967. 
Neither list, as filed, contained any mention of Dr. Henry S. 
Robinson, and neither party filed a supplemental witness 
list, although leave was expressly given. (P.T.O.) 


It is, of course, the general rule that the trial court is 
vested with discretion initially to receive evidence at variance 
with the pre-trial order. Globe Cereal Mills v. Scrivener 
(10th Cir. 1956), 240 F.2d 330. But it must do so, by 
the express terms of the Rule, only to remedy what would 
otherwise work a “manifest injustice.”” The test of Rule 16, 
F.R.Civ.P., has remained unchanged since its enactment in 
1937, and neither the original Committee Note nor the de- 
cisions interpreting the Rule have sought to specify just what 
constituted “‘manifest injustice” sufficient to relieve a party 
of an improvident assent to the pre-trial order.’ The cases 


>In other contexts, however, courts have defined “manifest” to 
mean “clear, plain, evident, obvious, patent, palpable, unmistakable, 
conspicuous.” See, e.g., Consolid. Coal Co. v. Porter, 192 Md. 472, 
64 A.2d 715 (1949), (construing term “manifestation” of illness in 
workmen’s compensation statute). Cf. cases construing “manifest in- 
justice,” as used in Rule 32, F.R. Crim. P., as a condition to with- 
drawal of a plea of guilty. 
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conspicuous.” See, e.g., Consolid. Coal Co. v. Porter, 192 Md. 472, 
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draw up short at the mention of the trial court’s discretion, 
without ever, except by a recitation of circumstances, con- 
sidering the criteria upon which the exercise of discretion 
was being reviewed. Nevertheless, it has been repeatedly 
held that the exclusion of the testimony of a surprise wit- 
ness, unannounced until trial, was a proper sanction, among 
the range of those possible (e.g., dismissal, mistrial, continu- 
ance), to be applied by the trial court in its exercise of its 
conceded discretion. See 3 Moore, Federal Practice, § 16.12 
(1966 Cum. Supp.(, p. 82. And in at least one case, depar- 
ture from a fact stipulation upon an important technical is- 
sue in pre-trail proceedings, permitted by the trial court, over 
objection, because stipulating counsel had not had an oppor- 
tunity to learn the “true facts” until shortly before trial, was 
held to have been an abuse of discretion warranting reversal 
of judgment entered on a jury verdict. Said the Court: 


“The court does have the right, and it should never 
fail to exercise it, to relieve counsel of stipulation to 
prevent manifest injustice. F.R.Civ.P. 16, 28 U.S.C.A. ~ 
But the Court is responsible for seeing that suitable 
protective terms or conditions are imposed to pre- 
vent substantial and real harm to the adversary. . . . 
Whatever form it takes, the protection must be as 
full as needed to assure that the authorized change 
does not subject the adversary to irreparable and 
irretrievable harm.” Laird v. Air Carrier Engine Serv- 
ice (5th Cir. 1959), 263 F.2d 948, 953. 


In Thompson v. Calmar S.S. Corp. (3rd Cir. 1963), 331 
F.2d 657, the Court held that the trial court had properly 
exercised its discretion in excluding the testimony of a wit- 
ness known to and listed by both parties in the pretrial pro- 
ceedings when he was offered as a factual witness rather 
than as the expert as he had been listed. And in Andrews 


Were the matter of the identity of expert witnesses not custom- 
arily dealt with at the Pretrial Conference, the parties could, of course, 
do so through discovery techniques, Myers v. St. Francis Hosp., 91 N.J. 
Super. 337, 220 A.2d 693 (1966), and the sanctions of Rule 37, F.R. 
Civ.P., would apply. 
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vy. Olin Mathieson Chem. Corp. (8th Cir. 1964), 334 F.2d 
422, the court refused to reverse a verdict for the defendant 
in a malpractice case on the ground that the trial court had 
abused its discretion in denying leave to plaintiff to call a 
certain physician as a rebuttal witness whose name had not 
been disclosed to the defendant in the pre-trial exchange. 


In the instant case, plaintiff's only showing of a “mani- 
fest injustice” which would relieve him of his failure to ob- 
tain an additional expert witness and apprise the defendant 
before April 8, 1967, was his claim of surprise with respect 
to the disability he claimed resulted from the open reduction 
(J.A. 84-85). He did not pretend to be surprised at anything 
Dr. Riddick said with respect to the causal relation between 
the breaking of the sling and the malalignment requiring the 
open reduction. But surprise as to any particular of Dr. 
Riddick’s testimony was inexcusable. The Complaint was 
originally filed on October 12, 1964. The plaintiff was 
twice excused from the operation of District Court Rule 13, 
requiring a plaintiff to take “. . . action looking to the pros- 
ecution of his claim . . .” within six months, and, thereafter, 
survived a dismissal under that same rule (J.A. 6-7). More- 
over, having been given leave by the pretrial order expressly 
to take the deposition of Dr. Riddick at any time prior to 
trial, plaintiff gave notice of, and then failed to take, his 
deposition (J.A. 10). In the more than two-and-a-half years 
which had intervened between the filing of the action and 
trial, the plaintiff assuredly had had opportunity equal to 
the defendant’s to interview the plaintiffs own treating 
physician. 


Dr. Robinson, on the other hand, was retained in mid- 
trial—indeed, in the midst of plaintiff’s treating physician’s 
testimony (J.A. 86) which ultimately proved fatal on a 
point upon which the plaintiff carried the burden of proof. 
After declaring himself “not bound” by the Pretrial Order, 
the trial judge recessed shortly after noon on one trial day 
until the following morning, the afternoon to be devoted to 
permitting defense counsel to take Dr. Robinson’s deposition. 
(J.A. 124) 
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It is fundamental to the trial of medical issues that cross- 
examination of medical experts be undertaken only after the 
cross-examiner has equipped himself with a fund of techni- 
cal knowledge with which to meet the technically learned 
proponent.” Without such knowledge to test, measure, and 


7Kramer, Charles, Medical Malpractice (Practicing Law Institute 
1965), p. 62. 


“The cross-examination . . . can best be done by the 
use of recognized medical authorities. . . .” (Cf. Abrams 
v. Gordon, 107 U.S.App.D.C. 254, 276 F.2d 500 (1960).) 


Goldstein and Shabat, Medical Trial Technique (Callaghan & Co. 
1942), p. 20. 

“__. [P] reparation for cross-examination must be planned 
with one of two things in mind: first, to make the witness 
admit one or more facts medically which will tend to cor- 
roborate the trial attorney’s theory of the case which is the 
primary purpose of cross-examination; or, second, the attor- 
ney must have prepared himself by research and conference 
with his own medical experts to the point where he can 
detect any important omissions in the testimony of opposing 
medical witnesses. .. . In no other branch of trial work 
does preparation, research, and investigation play so impor- 
tant a part as it does in the cross-examination of the medi- 
cal expert.” 


Kelner, Personal Injury, “Successful Litigation Techniques,” Vol. 
2 (Matthew Bender 1967), p. 875. 


“By due diligence in study and preparation, cross-exam- 
ination of the opposing doctor may be undertaken with 
confidence and definite hope of success. 

“Unlike other parts of a trial, the testimony of [the] 
physician usually can be anticipated accurately. - - . And 
in jurisdictions where medical reports are required to be 
exchanged before trial under court rules, . . . counsel can 
ascertain precisely the nature of medical testimony which 
will be adduced against him.” 


Louisell & Williams, Trial of Medical Malpractice Cases (Matthew 
Bender 1966), pp. 323-324. 


“The vast learning on the art of cross-examination is of 
course applicable to the malpractice case. Few cases illus- 
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qualify superficially plausible generalities expressed in the 
expert’s argot, cross-examination may have no other effect 
than to reinforce the witness’ assertions. It is impracticable 
in the extreme to expect counsel to acquaint himself over- 
night with the medical treatises, journals, and articles on 
the expert’s subject to scrutinize them for discrepancies 
between the authors’ observations and conclusions and those 
of the adverse expert, to consult his own experts, and, finally, 
to formulate a plan of inquiry by the following morning. 
One of the obvious purposes, therefore, of the pretrial rule 
with respect to exchanging the names of witnesses, especially 
experts, is to give opposing counsel time to prepare himself 
in advance. Should he fail to do so, he would be properly 
subject to censure. But so also is counsel who fails to pre- 
pare his case in chief to the point of delaying employment 
of a medical witness who will support his medical theory 
until he is actually in trial. 


Among the protective conditions with which the trial 
judge might have insulated the defendant from the surprise 
occasioned by Dr. Robinson’s hasty engagement as plaintiff's 
witness, he chose the least effective. The deposition did 
nothing more than disclose to the defendant the full extent 
of an adverse medical opinion it had theretofore, by reason 
of its pretrial preparation and investigation, had no reason 
to anticipate, and gave the witness an opportunity to rehearse 
his testimony in advance of trail. It provided the defense 
with only half of the predicate for effective cross-examina- 
tion; i.e., a knowledge of the case it was required to meet, 
without allowing it opportunity to complete the task with 
its own research and consultation.® The defense, therefore, 


trate as well as malpractice cases typically do, that the first 
essential of effective cross-examination is thorough prepara- 
tion.” 


5The following relevant medical literature, not including general 
treatises, has since been located: 


Stewart, “Fractures of the Distal Third of the Femur: A Compari- 
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appears to have been the victim of the “manifest injustice” 
in being forced to forego the advantage it possessed by rea- 
son of its superior preparation in advance of trial. 


Il. 


The Trial Court Erred in Failing To Direct a Verdict 
for Defendant, and in Failing To Grant Its Motion for 
Judgment N.O.V., Because Plaintiff's Own Evidence of 
the Proximate Cause of the Displacement of Fragments 
of His Fractured Femur, Necessitating a Second Surgical 
Procedure To Realign Them, Disclosed, at Best, Two 
Equally Possible Causes. 


In actions for injuries alleged to have been caused by mal- 
practice of the healing art, it is here and elsewhere the rule 
that the burden of proof is on the plaintiff to establish by _ 
substantial evidence that the defendant’s departure from the 
applicable standard of care caused the injury of which the 


patient complains. Rodgers v. Lawson, 83 U.S.App.D.C. 
281, 170 F.2d 157 (1948). And, when plaintiff’s expert 
testimony on the issue of causation establishes more than 
one possible cause of the injury, only one of which is at- 
tributable to the defendant’s breach of duty, and the ques- 
tion is beyond the competence of lay jurors to resolve upon 
their common knowledge, their deliberation becomes specu- 


son of Methods of Treatment,” 47 J. Bone and Joint Surgery (Amer.) 
1537 (Dec. 1965); 

“Segmented Fractures of the Femur,” 194 J.A.M.A. 354 (Oct. 1965); 
Lindahl, “Rigidity and Immobilization of Oblique Fractures,” 35 
Acta Orthop. Scand. 39 (1964); 

Wooten, “Initial Treatment of Long Bone Fractures,” 26 No.Car. 
Med.J. 404 (Sept. 1965); 

Corkey, “Fractures of the Shaft of the Femur,” 19 Brit.J.Clin.Prac. 
97 (Feb. 1965); 

Barnes, “Fractures of the Upper End of the Femur,” 193 Practi- 
tioner 593 (Nov. 1964). 
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lation. Quick v. Thurston, 110 U.S.App.D.C. 169, 290 F.2d 
360 (1961); Brown v. Keaveny, 117 U.S.App.D.C. 117, 326 
F.2d 661 (1963). 


The first court to consider the precise question as to the 
effect of a difference of opinion within plaintiff's medical 
expert testimony, upon a subject on which only experts are 
able to form an intelligent opinion, appears to have been 
the Supreme Court of Pennsylvania. In Mudano ». Phila. 
Rapid Transit Co., 289 Pa. 51, 137 Atl. 104 (1928), revers- 
ing judgment for a plaintiff who claimed an infection in his 
foot resulted from the accident rather than an ill-fitting 
shoe, but who presented treating and examining physicians 
who testified to opposite conclusions, that court said: 


“In cases where the subject covered by opinion evi- 
dence is on the border line between the domain of 
general and special knowledge, as, for example, 
where the value of a thing or of a service is the 
point at issue, the jurors, as men of affairs, may 
craw their own inferences from the established facts 
and either accept or reject the guidance of experts; 
but where, as here, the point before them requires 
special scientific knowledge for its solution, and, for 
that reason the jurors are dependent on expert evi- 
dence to enable them intelligently to reach a decision, 
if the plaintiff, for the purpose of proving what he 
claims to be the efficient cause of particular results 
for which he is claiming damages, undertakes to speak 
by an expert on that issue, because it requires scien- 
tific knowledge for its elucidation, the testimony of 
the witness produced for that purpose must be rea- 
sonably consistent, and unequivocal. . . . If plaintiff 
calls more than one expert, there must be no abso- 
lute contradiction in their essential conclusions; for 
since he, carrying the burden of proof, is asking that 
a certain definite scientific inference shall be drawn 
from given facts, and is producing witnesses, accred- 
ited by him as specially qualified to draw deductions 
from such facts, to inform the jury, on his behalf, as 
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to what that inference should be, it is his duty to fur- 
nish consistent, and not inconsistent, advice—other- 
wise the jury would be confused rather than in- 
structed. Lacking scientific knowledge themselves, 
the members of the jury, in a case like the present, 
when called upon to deterrnine whether a particular 
physical coridition is the result of the accident (or 
of another cause, unrelated thereto), are not obliged 
to choose between contradictory advice tendered by 
plaintiff's medical experts; the law imposes no such 
duty on jurors—though it does at times require them 
to determine whether to accept the advice of experts 
on one side or the other of a case. In the present 
instance we are not dealing with the rules of evidence 
applicable to ordinary witnesses, or to witnesses 
called, as peculiarly qualified observers, to relate 
facts from which the jury may, unaided, draw 
its own inferences and conclusions, nor are we 
dealing with those rules which control the tes- 
timony of what may be termed quasi-scientific wit- 
nesses: we are here concerned only with the legal 
principles which govern the evidence of medical ex- 
perts, produced by one fixed with the burden of 
proof, to state purely scientific deductions from 
given facts. Moreover, we do not mean, by anything 
said in this opinion, to intimate that, whenever a lit- 
igant calls experts and they disagree, this necessarily 
destroys his case on the particular point of disagree- 
ment; what we do mean is that, when plaintiff has 
the burden of proof on an issue of fact which goes 
to the essence of any material part of his case, and 
he selects scientific experts to speak for him, because 
the point at issue can be solved only in that way, 
such experts are peculiarly his mouthpiece—they 
take his place and, so far as the rule laid down in 
the line of cases first mentioned in this opinion is 
concerned, may be viewed as though they collectively 
were the plaintiff himself. If, after being equally 
accredited by plaintiff, witnesses of the character 
just described so vitally disagree on essential points 
as to neutralize each other’s opinion evidence, their 
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sponsor has not borne the burden of proof which 
the law casts upon him, and to that extent has failed 
to make out his case—though, in our opinion, minor 
points of difference between such witnesses should 
not be thus viewed.”” 137 Atl. 107-108. 


The Mudano case remains unimpaired as the law of Pennsyl- 
vania today, and its rationale has been approved in Dill v. 
Scuka (3rd Cir. 1960), 279 F.2d 145 (where it was said to 
be the “federal,” as well as the Pennsylvania rule), and by 
appellate courts in at least two other jurisdictions. See 
Hoffman y. Ill. Terminal R. Co. (Mo.App. 1955), 274 S.W.2d 
591, and Washburn v. Simmons, 213 Ore. 418, 325 P.2d 255 
(1958). 


Here, the plaintiff's treating physician, who had attended 
him from the date of his accident, had operated upon him, 
and had supervised his convalescence both in and out of the 
hospital for more than a year, testified as plaintiff's witness 
that the closed reduction was a medical long-shot, an at- 
tempt to obtain alignment of a difficult fracture by an inef- 
ficient procedure purposely adopted to avoid subjecting a 
seriously injured, elderly man to the greater perils of surgery, 
if possible. (See J.A. 99-101) When asked to explain why 
bone fragments in such a fracture displace following a closed 
reduction, in which the surgeon is unable to connect them 
with mechanical securing devices to maintain alignment un- 
til union is formed, he mentioned muscle reaction and the 
necessary movements accompanying bed care,? and then 
stated that, in retrospect, in his opinion the bone fragments 
would not have maintained alignment in any event. (J.A. 
97-101) 


Dr. Riddick was corroborated by defendant’s expert, Dr. Peter- 
son, who had examined Cheeks on two occasions during his con- 
valescence, and who testified that the displacement was an “‘inevit- 
able” consequence of muscle reaction alone, even had the patient 
remained immobile. (JA 152). 
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To salvage the elements of a prima facie case, therefore, 
plaintiff employed Dr. Robinson in mid-trial, during a week- 
end recess, who examined the plaintiff and his X-rays for the 
first time on Friday evening, and was prepared the follow- 
ing Monday morning (J.A. 86) to testify, as he ultimately 
did, that in his opinion, the fall of the leg from the sling 
(J.A. 133), and not the physiology of trauma (J.A. 143-144) 
caused the displacement necessitating the open reduction. 

Having called two witnesses, both experts, to prove the 
proximate cause of the displacement, one of whom attrib- 
uted it to the fall of the leg from the sling and the other to 
the muscle spasm and innocent body motions incident to 
the healing process, the plaintiff invited the jury to speculate 
upon the relative persuasiveness of that which they had no 
means to evaluate. 


CONCLUSION 


For the foregoing reasons, the judgment for the plaintiff- 
appellee should be reversed, and the case remanded with 
directions to enter judgment for the defendant, or, in the 
alternative, to order a new trial. 
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The question is whether, in a personal injury action for 
damages by a patient against a hospital to which he has been 
admitted for treatment of a broken leg, inter alia, the verdict 
of the jury should be affirmed when there was evidence to 
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ute States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


WASHINGTON HOSPITAL CENTER, APPELLANT 
v. 
ARTHUR S. CHEEKS, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is a case involving the negligent placement of a cloth 
sling on the broken leg of the appellee by hospital employees 
resulting in the falling of the sling on two occasions necessitating 
surgery to appellee’s leg. 

On Thursday, March 21, 1963, the appellee, Arthur S. 
Cheeks, Sr., 63, was employed as a construction superintendent 
for Norair Engineering Corporation at the site of the Smith- 
sonian Building, 14th and Constitution Avenue, N.W., Washing- 
ton, D. C. (JA 35-36) On that day the appellee fell some 31 
feet into a hole. (JA 36) He was taken from the accident scene 
to the Washington Hospital Center where X-rays were taken in 


the emergency room, and then Mr. Cheeks was admitted. (JA 
37) Dr. Riddick, never known before by the appellee, came 
to the hospital room on the date of admission. (JA 37) 


‘fhe injuries to the appellee were diagnosed as an irregular 
oblique fracture of the right femur and a compression fracture 
of the first lumbar vertebra. (JA 171; PX 1, p. 7) 


The appellee was placed in traction and treated for shock. 
(JA 63) On Tuesday, March 26, 1963, Dr. Riddick performed 
a closed reduction of the leg fracture and a body cast was ap- 
plied extending from the axilla, up over the chest, down the 
pelvis and the entire right leg to the foot. (JA 63; PX 2, photo) 
X-rays were taken on March 26, 1963 at the time the closed 
reduction was completed. (JA 63-64) 


Dr. Riddick testified from the X-rays that the fracture was 
almost anatomically perfect and that the alignment was perfectly 
satisfactory. (JA 64) The appellee was seen by Dr. Riddick on 
the 27th, 28th and 29th of March, 1963, and the body cast was 
checked. (JA 65) The hospital was instructed by the doctor to 
give the patient complete bed rest, rotate the cast to the left, 
keep him off his back at all times with pillows behind the body 
cast and suspend the right foot in a sling. (JA 65-66) The leg 
sling was 18 inches above the bed. (JA 66) 


At that time, following the closed reduction, the doctor 
testified that the appellee would be away from work a minimum 
of six to eight months. (JA 67) 


The doctor\also testified that an open reduction would not 
be necessary if the position [of the fractured femur] was satisfac- 
tory. Dr. Riddick testified that on March 26, 1963 he considered 
the position satisfactory and he did not anticipate surgery. (JA 67) 

On Saturday, March 30, 1963, between 9:00 and 10:00 
a.m. the sling broke and the appellee’s leg fell. (JA 39) After 
the fall of the sling Mr. Cheeks’ leg was again X-rayed. (JA 40,67) 


The doctor then testified that on Monday, April 1, 1963, he 
reviewed X-rays taken on Saturday, March 30, 1963. (JA 69) 
According to the March 30, 1963 X-ray the fragments of the 
femur were displaced one-half the width of the bone and 
angulation convex laterally had occurred. (JA 68) 


After the first fall of the appellee’s leg, the sling was 
patched with adhesive tape and put back on his leg. (JA 41-42) 
The appellee further testified that after the leg fell the first time 
he was X-rayed. (JA 58, 61) 

The leg sling fell a second time between 9:00 p.m., Satur- 
day, March 30, 1963 and 10:00 a.m., Sunday, March 31, 1963. 
(JA 43) After the second fall the appellee’s leg was in great 
pain. (JA 44-45, 69) Dr. Riddick was contacted Sunday night 
(March 31, 1963), and on Monday, April 1, 1963, the doctor 
contacted Mr. Cheeks. (JA 45, 69) The doctor then ordered 


X-rays taken once again. (JA 45, 69) X-rays were taken on 
April 1, 1963 and on Tuesday, April 2, 1963, the doctor next 
saw the appellee. (JA 45) 


The X-rays taken on April 1, 1963, after the second fall of 
the sling, showed a further slipping of the bone and overriding 
of the fracture to the extent of two-thirds of an inch, or a centi- 
meter and a half. (JA 69) The X-rays of March 26th compared 
with those taken on April Ist showed that on the former date 
the position of the femur was practically end on end. (JA 69) 
On the latter date the position of the fracture was unsatisfactory. 
(JA 70) 


The doctor then testified that after he reviewed the X-rays 
taken on March 30th and April 1st he advised Mr. Cheeks that 
an open reduction of the fracture or surgery was required. (JA 70) 
On April 3, 1963, surgery was performed. (JA 70) A metal 
plate with screws affixed to the bone was placed in the appellee’s 
leg and remains there permanently. (JA 76) Dr. Riddick testified 
from his postoperative notes, which contain the notation that 


surgery was performed due to the break of the sling. (JA 72, 
PX 1, p. 12) Mr. Cheeks remained in the hospital until Sep- 
tember 15, 1963. (JA 46) He wore a back brace and a leg 
brace at the time of discharge. (JA 47) 


In June, 1964, the appellee attempted to return to work. 
(JA 47, 48, 78) He worked for about two months (JA 47, 49) 
and has not been able to work since. (JA 48, 137) Mr. Cheeks 
had intended to work until age 72. (JA 50) His yearly salary 
was $9,100. (JA 48) 


Dr. Henry S. Robinson was called as a witness for the 
appellee and testified that in his opinion the surgery had to be 
performed because of the falls of the sling. (JA 133) The doc- 
tor testified that the fracture was displaced as a result of the 
falls and if this had not occurred there would have been no open 
reduction. (JA 133) Dr. Robinson further stated that in his 
opinion the appellee now has a 75% disability of his right leg, 
10% of which came from the closed reduction, the remainder 
from the open reduction or surgery. (JA 137) 


The testimony of three lay witnesses was also taken, Arthur 
Cheeks, Jr., (JA 120) Marian Barlen (JA 108) and Harold M. 
Moore (JA 145). These witnesses testified to the fall of the sling 
on two occasions and the condition of the appellee after the 
second fall. 


The appellant produced Dr. Leonard Peterson, who testified 
that in his opinion the falls of the sling did not play any part in 
the need for surgery. (JA 151, 152, 153) Dr. Peterson also stated 
that he could not say that the falls [of the leg] did not hasten 
the need for surgery and contribute to the displacement [of the 
femur]. (JA 159, 160) 


The jury returned a verdict for the plaintiff after a renewed 
motion for a directed verdict had been denied. A motion for a 


judgment N.O.V. or for a new trial was also denied. This appeal 
followed. 


SUMMARY OF ARGUMENT 


It is the position of the appellant that the trial court 
committed reversible error by (a) permitting the appellee to 
call a medical expert not listed in the pretrial order, thus not 
affording the appellant an opportunity to prepare adequate 
cross-examination, and (b) failing to direct a verdict for the 
appellant since the appellee failed to carry his burden of proof. 


The record clearly shows that during the presentation of 
testimony by the appellee through Dr. Arch Riddick, the doc- 
tor was responding to the questioning by counsel for the ap- 
pellee contrary to his recorded statements. (JA 84-92) The 
doctor had prepared written reports shortly after the accident 
and these reports were known to the appellee prior to trial. 
The appellee proceeded to trial on the assumption that Dr. 
Riddick’s testimony at trial would be consistent with his rec- 
ords made sometime prior to the trial. When it became appar- 
ent to the appellee that the doctor, for some unknown reason, 
was changing his testimony, in the interest of justice, another 
doctor had to be contacted. Since the appellee was obviously 
surprised by this sudden turn of events, he proceeded to contact 
an orthopedic specialist, Dr. Henry S. Robinson, to review the 
entire medical records and give testimony on the medical issue 
presented at trial. 


The trial court, exercising its discretion and under the cir- 
cumstances in the interest of justice, permitted the appellee to 
call Dr. Robinson as an expert witness. Before doing so, how- 
ever, the trial court granted appellant’s request to depose Dr. 
Robinson before the trial. The deposition did in fact take place 
and the appellant was fully apprised of the doctor’s opinion 
before he testified in open court. 


It is important to note here that the appellee’s theory of the 
case never changed. The issues were well defined at the pretrial 


and appellant was fully apprised of the allegations of negligence 
and the theory on which the appellee intended to proceed at 
trial. The introduction of Dr. Robinson into the case after the 
trial had started in no way prejudiced the appellant. Dr. Robin- 
son merely testified to what the appellee sincerely and under- 
standably expected Dr. Riddick to say during his testimony. 


Since the trial court, in exercising its discretion to prevent 
a manifest injustice, permitted Dr. Robinson to testify, no re- 
versible error was committed. 


The argument of appellant that it had no opportunity to 
prepare adequate cross-examination fails when the deposition 
of Dr. Robinson and the cross-examination at trial by appellant 
are reviewed. 


The second argument advanced by the appellant suggests 
that the appellee failed to carry his burden of proof and thus a 
directed verdict should have been granted. Keeping in mind that 
the jury decided in favor of the appellee, the appellant’s argu- 
ment appears to lose its validity. Fortunately, our judicial sys- 
tem is such that justice and good sense are still the most useful 
tools when a party at trial is presented with the circumstances 
the appellee faced during Dr. Riddick’s testimony. 


The jury was instructed that the burden was on the appellee 
to prove by a preponderance of the evidence that the falls of the 
sling necessitated surgery to the appellee’s leg. This was a factual 
issue which the jury resolved in appellee’s favor. To say now that 
the jury verdict was wrong merely because it did not resolve that 
issue in favor of the appellant is completely contrary to well- 
established law. The trial court was of the opinion that a jury 
issue was created and thus denied the appellant’s motion for a 
directed verdict. The appellant is suggesting that the appellee 
in this case was at the complete mercy of one witness, a treating 
physician whom he had never known before he was admitted to 
the hospital. 


The very purpose of the rule permitting a party to cross- 
examine his own witness when he has been surprised by testi- 
mony was served in this case. The appellant seeks now to have 
this Court decide that a party surprised by the testimony of its 
own witness has no remedy and is bound by such testimony no 
matter what. This is not the law. The trial court correctly ruled 
and that decision and the verdict of the jury should be affirmed. 


ARGUMENT 


I. 


The Trial Court Exercised Sound Discretion in 
Permitting Appellee to Call an Expert Medical 
Witness Not Listed in the Pretrial Order 


During the course of the trial the appellee called as a witness 
his treating physician. Prior to trial the doctor had prepared 
written reports and completed certain medical forms on his pa- 
tient. When the doctor’s testimony in open court was contrary 
to information previously obtained by the appellee through the 
prior recorded statement, the appellee was quite naturally sur- 
prised by this turn of events. He then proceeded to request, and 
obtained, permission from the trial court to call another medical 
witness not previously listed. 

Rule 16 of the Federal Rules of Civil Procedure provides 
that a pretrial order “when entered controls the subsequent 
course of the action, unless modified at the trial to prevent 
manifest injustice.” When this Court has dealt with the inter- 
pretation of Rule 16 it has declined to define “manifest injus- 
tice” but has preferred to deal with the situation on a case-to- 
case basis. See McKey v. Fairbairn, 120 U.S. App. D.C. 250, 
345 F. 2d 739 (1965); Could v. De Beve, 117 U.S. App. D.C. 
360, 330 F. 2d 826 (1964); Blackwell v. Regal Cab Co., 114 


U.S. App. D.C. 397, 316 F. 2d 398 (1963); Meadow Gold Prod- 
ucts Co. v. Wright, 108 U.S. App. D.C. 33, 278 F. 2d 867 (1960). 
The Court has repeatedly held, without exception, that modifi- 
cation of the pretrial order by the trial judge is solely within the 
exercise of his sound judicial discretion. 


There are numerous decisions in the District of Columbia 
permitting modification of a pretrial order. See, e.g., Blackwell 
v. Regal Cab Co., supra (modification to permit defense of “sud- 
den emergency” to be raised at trial); Johnson v. Geffen, 111 
U.S. App. D.C. 1, 294 F. 2d 867 (1960) (modification to permit 
allegation that defendant was on the wrong side of the road); 
Meadow Gold Products v. Wright, supra (last clear chance issue 
not raised at pretrial permitted-at trial); Phoenix Mut. Life Ins. 
Co. v. Flynn, 83 U.S. App. D.C. 381, 171 F. 2d 982 (1948). 


The recent decision in Manbeck v. Ostrowski — U.S. App. 
D.C. — (Appeal No. 20,203, decided July 28, 1967) is the latest 
discussion by this Court interpreting Rule 16. In Manbeck the 
pretrial order in a slander action was entered without the defend- 
ant raising the defense of qualified privilege. At the trial, when 
the defendant sought to raise this defense, the trial judge refused 
a modification of the pretrial order, expressing the view that “it 
would be utterly unfair . . . to inject new matter at this time.” 
The Court of Appeals reversed, reasoning: 


“*, .- while the pretrial order may be the begin- 
ning, it is never the end of a matter of this sort. 
It normally ‘controls the subsequent course of 
the action,’ but not if it is ‘modified at the trial 
to prevent manifest injustice.” The judicial func- 
tion does not terminate upon discovery that an 
issue is unspecified, but extends to a determina- 
tion as to whether the ends of justice implore 
that the issue nonetheless be introduced into the 
litigation. This frequently involves a delicate 
balance of competing considerations, variable 


from case to case, in order that the decision 
may be soundly made. And absent percep- 
tible irregularity in a process so largely dis- 
cretionary, we are loath to disturb the result.” 
(p- 9-10) 
The Court emphasized that there was no support for the 
conclusion of the trial judge that it would be “utterly unfair” 
to “inject new matter at this time.” 


“Certainly, before a pre-trial order is altered, 
the trial court’s authority, and as well its respon- 
sibility, extend to a careful investigation leading 
to a firm basis upon which an absence of preju- 
dice can be found. But just as surely, adequate 
exploration must precede a finding that prejudice 
will be a consequence of the modification.” 

(p. 11) (emphasis ours) 


Therefore, it appears from the preceding quotation that a pre- 


trial order should be modified if “the ends of justice” require it 
and if prejudice will not be a consequence of such modification. 


There is no question that the “ends of justice” undoubtedly 
required the trial judge in the instant case to permit Dr. Robinson 
to testify. 

At the start of the trial it was anticipated that appellee’s 
expert medical witness would be called on to testify, among 
other things, as to the causal connection between the breaking 
of the sling and the malalignment necessitating open reduction 
and the permanency of the appellee’s injury. Testimony as to 
causal connection was crucial to the appellee’s case and without 
which there could be no recovery. The entries made by Dr. Rid- 
dick into the hospital records appeared to establish his opinion 
as to the causal connection. 

“Postoperative Diagnosis 
“Fracture of Back in Good Position; Fracture 
of Femur off with Shortening Due To Breaking 
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of Sling Suspension on Two Occasions on the 

Previous Saturday Evening.” (JA 173, PX 1, 

p- 12) 
There had never been any indication in any discussion with Dr. 
Riddick that this was not his opinion. This was the basis for 
appellee being completely surprised by Dr. Riddick’s testimony 
as to proximate cause and extent of disability. Although coun- 
sel for appellee did not claim surprise as to this part of Dr. Rid- 
dick’s testimony, he was forced to have Dr. Riddick reluctantly 
admit that the entry in the records was made by him. It is not 
known why Dr. Riddick testified as he did but the total effect 
of his confusing and inconsistent testimony must have left the 
jury in a state of bewilderment. Certainly it would have been 
manifestly unjust not to permit the appellee to call another 
expert. There was and is no question that Dr. Robinson was 
qualified (JA 86) to give his opinion on the proximate cause 
issue based upon examination of the appellee and review of 
the medical records and the X-rays. 


Similarly as to the permanency of the original injury sus- 
tained by the appellee, Dr. Riddick contradicted his own records. 
(JA 89) 


“MR. KOONZ: Your Honor, at the close 
of our last meeting, last Thursday, we had 
approached the bench. At that time I re- 
quested that I call the doctor as a hostile 
witness because of surprise. I renew that. 


“THE COURT: Go ahead. 
“DIRECT EXAMINATION (Resumed) 
“BY MR. KOONZ: 


“Q. Doctor, do you have your records 
with you? A. My records, yes. 


“Q. May Isee them? A. Yes, if the Judge 
so orders. 


ll 


“THE COURT: Yes, he-can see them. 
“BY MR. KOONZ: 


“Q. Doctor, using your records that you fave 
before you— A. Please talk this way (indicating). 


“Q. Using your records that you have before 
you, during the course of your medical attention 
to this patient, did you, from time to time, pre- 
pare records about his condition? A.. J did: 


“Q. And did you, from time to time, note his: : 
progress and when you might expect that he. : 
return to work? A. Yes. At fits I did not give 
a time to return to work. I advised a reserve of 
a certain time. 

“Q. Doctor, if you will listen to my questions 
and just answer my questions. Did you, from 


time to time, make notations in your own per- 
sonal file? A. I did. 


“Q. For whatever use you wanted to make 
of them— A. Yes. 


“Q. Did you make notations, for example, 
as to whether or not the patient had disability 
as a result of this incident; did-you make that 
notation? A. Yes. 


“Q. Did you make a notation when this pa- 
tient might return to work? A. Later on; yes. 


“Q. Doctor, will you refer to some notes 
you made on April Ist, 1963? That [indicating] 
is the paper right in front of you, Doctor. No, 
there is no need to turn the page, it is right here 
findicating!- Is that dated April Ist, 1963? 

. Yes. 


“Q. Did you at that time make a notation in 
your own handwriting that this — And is this 
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dated April Ist, 1963? A. Yes. 


“Q. Did you, at that time, make a notation 
that the patient would have no permanent dis- 
ability or permanent defect? A. I did not. 


“Q. You did not? A. No. 


“Q. Doctor, is there an area there which 
refers to whether injury will result in permanent 
defect? A. Yes. If so, what? To be deter- 
mined later. 


“Q. Doctor, is that your signature? A. Yes. 


“Q. If there a date on this piece of paper that 
I am referring to? A. Yes. 


“Q. Is the same question referred to here with 
regard to permanent defect? A. Do you mean 


the question 16, ‘Will injury result in permanent 
defect?” 


“Q. That is right. A. Yes. 


“Q. And do you have here, ‘No’? Is your 
answer ‘No’? A. If so, what? 


“Q. Is your answer ‘No’? A. That is for 
facial disfigurement. My reply is: ‘To be deter- 
mined later.’ 

“Q. Doctor, under which it says ‘facial dis- 
figurement,’ do you have ‘None’? I am referring 
to this paper here [indicating]. A. ‘Facial dis- 
figurement — no.’ 


“MR. KOONZ: May I approach the bench, if 
Your Honor please? 


“THE COURT: Yes. 
“(AT THE BENCH) 
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“MR. KOONZ: Your Honor, I don’t want to 
get involved in this compensation matter, but 
this is a form that this doctor submitted. 


“THE COURT: Let it speak for itself. 


“MR. KOONZ: Can I introduce the form in 
evidence? : 


“THE COURT: Certainly.” 
“BY MR. KOONZ: (JA 91) 


“Q. Doctor, at the same time, on April Ist, 
1963, did you indicate, in filling out a medical 
form, the nature of the treatment by you? 
And I refer to Number 7. A. Yes. 


“Q. Did you indicate on April 1, 1963, that 
these injuries were being treated as routine frac- 
tures? A. My statement is first aid and immo- 
bilization of fractures and hyperextensions. 

On 3/26/63 closed reduction with manipulation 
under anaesthesia. Hyperextension and body 
cast. This is my secretary’s handwriting. 


“Q. Doctor, did you also, under where it says 
on Question Number 7, Nature of Treatment by 
You, do you have routine fracture there? Let 
me show you this form that is over your signa- 
ture, Doctor. And I am referring with my finger 
to Number 7. A. Yes. 


“Q. Does that say routine fracture? A. Yes. 


“Q. Doctor, on that same form, did you make 
a notation as to when, on April 1st, 1963, you 
expected Mr. Cheeks would be able to return to 
work and resume his usual work?, A. Six to 
nine months. 


“Q. Six to nine months? A. That was pre- 
liminary. 
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“Q. That was your prognosis or your indication 
on April Ist, 1963, is that correct, that the 

tient would return to work in six to nine months? 
A. Provided things went along as they should.” 


(JA 94) 


“Q. Very well, Doctor. Now, do you recall, if 
we can go back a bit to that Friday, the 29th, 
when you were discussing this matter with Mr. 
Cheeks and his son, did you tell Mr. Cheeks and 
his son that you expected he would be back to 
work in about five to seven or eight months? 

A. It takes anywhere, at a minimum — No,I_ - 
didn’t say definitely. I never predict definitely. 


“Q. How long did you indicate to them that 
Mr. Cheeks would be in his cast? I am talking 


about Friday now, March 29th. A. Eight weeks 
if the fracture healed, united. 


“Q. About eight weeks. And did you, in fact, 
tell me this in your office within the last two 
weeks, this very thing, that you had originally 
felt on Friday, the 29th— A. I didn’t say any 
date and I don’t remember you saying those 
words. 


“Q. Did you say that you expected, on the 
29th of March, that this patient would be in a 
cast about eight weeks? A. Provided we got 
union. But I didn’t predict that it would heal 
by then. 

eee 


(JA 95) 


“Q. Doctor, does the patient have, without 
giving us the extent of it, does he have a perma- 
nently disabled leg? I am just talking about his 
leg. A. Partially permanent; yes. 
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“Q. Now, Doctor, on April Ist, 1963, did 
you indicate that he would not have any per- 
manent disability or defect? A. No, I did not. 


“MR. KOONZ: If the Court please, I would 
like to read to the ladies and gentlemen of the 
jury— 

“THE COURT: Allright, go ahead. 


“MR. LASKEY: I object for the same reason 
stated. 


“THE COURT: Very well. 


“MR. KOONZ: Ladies and gentlemen of the 
jury, I am reading to you now what has been 
introduced in evidence portions of a medical 
form. On this form there are certain questions 
asked and answered by the doctor over his sig- 
nature. The form is dated April Ist, 1963. 
Among other questions, Number 7 has been 
asked. The nature of the treatment by you? 
The answer given by the Doctor on Ist, 1963, 
was: Routine Fracture. Number 16. Will the 
injury result in any permanent defect? The 
answer given by Dr. Riddick on April Ist, 1963: 
No. 


“THE WITNESS: That is not right. 
“THE COURT: He is reading from the form. 


“MR. KOONZ: Number 18 from this same 
form. On what date do you think the injured 
person will be able to resume his usual work? 
The answer given by Dr. Riddick on April 1st, 
1963: Six to nine months, due to combination 
of injuries.” 


This cryptic and inconsistent testimony must have also left 
the jury in confusion. Counsel for appellee had absolutely no 
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reason to anticipate testimony from his medical expert contra- 
dicting his own records. Should the injured appellee be penalized 
by the inconsistent testimony of a doctor he did not hire when 

he was first injured; a doctor who was brought into the case by 
someone other than the appellee or his family? Without a doubt 
this would have been “manifestly unjust.” The trial court 
properly ruled and that ruling should be affirmed. 


In this case there is also no basis for a finding that “preju- 
dice” was a “consequence of the modification.” Counsel for 
appellant came to trial prepared to cross-examine appellee’s 
expert medical witness. Certainly counsel anticipated appellee’s 
expert to testify as to the negligence of the appellant and the 
causal connection between falls of the sling and the injury to the 
appellee. As previously stated, counsel for appellee anticipated 
Dr. Riddick to testify substantially in accordance with his own 
records. If he had done so, proximate cause would have been 
clearly established as shown by the postoperative diagnosis. 
Therefore, Dr. Robinson’s testimony on proximate cause simply 
supported this opinion. How can it be said that counsel for 
appellant was not prepared to cross-examine Dr. Robinson on 
this point? He also must have anticipated Dr. Riddick to testify 
to this effect and was probably in fact as surprised as counsel for 
appellee. 

This point also holds for Dr. Robinson’s testimony as to 
the permanency of the injury. If Dr. Riddick had followed his 
own records counsel for appellant would have had to cross- 
examine Dr. Riddick the same as he in fact had to cross-examine 
Dr. Robinson. This would not prejudice appellant. It is what he 
came to trial prepared to do — unless it can be said that he an- 
ticipated the inconsistent testimony of Dr. Riddick. However, 
there is no basis for this conclusion. 


In addition to all of this, however, counsel for appellant 
was permitted to take the deposition of Dr. Robinson before 
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the trial continued. This procedure undoubtedly removed any 
trace of prejudice that may have existed. 

A good example of a case where prejudice is shown is Laird 
v. Air Carrier Engine Service, 263 F. 2d 948 (Sth Cir. 1959), 
cited by appellant on page 12 of its brief. In that case plaintiff 
alleged that defendant’s negligence in overhauling an airplane 
engine caused a fatal crash. At pretrial the defendant stipulated 
that the same crankshaft bolt had not been used during the test 
as was used in the final assembly. This resulted in the framing 
of the issue at trial to be whether such failure was negligence. 
However, at trial the defendant (with consent of the trial judge) 
repudiated this stipulation. The Court of Appeals reversed, 
holding that repudiation resulted in “irreparable and irretrievable” 
harm. The repudiation completely changed the whole “tenor” 
and “course” of the trial. The Court stated that the plaintiffs 
“came to Court expecting to try one lawsuit found themselves 
facing something quite different.” (at page 952) 

It is apparent that there is a significant distinction between 
the Laird case as compared to Manbeck v. Ostrowski, supra; 
Blackwell v. Regal, supra; Johnson v. Geffen, supra; and Meadow 
Gold Products v. Wright, supra. the case before the Court at this 
time obviously falls within the Manbeck class of cases. The ver- 
dict of the jury should therefore be affirmed. 


0 
The Plaintiff’s Evidence Established That the 
Proximate Cause of the Surgery Was the De- 
fendant’s Negligence and the Jury Decided 
Accordingly 


The appellant alleges that the trial court committed addi- 
tional error by failing to grant a verdict in its favor. The basis 
for this contention is that the plaintiff’s proof, so the appellant 
alleges, disclosed at best two possible causes. By reviewing the 
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definition of proximate cause as set forth in this jurisdiction 
the appellant’s position becomes very weak and has no basis in 
fact or law. 


In Higashi v. Shifflett, 90 U.S. App. D.C. 302, 195 F. 2d 
785 (1952), the question on appeal was whether the trial court 
was correct in directing a verdict for the defendant because there 
was not sufficient evidence of proximate cause for the jury. The 
Court stated: 


“It was error for the court to rule as matter of 
law that the jury could not honestly conclude 
from this evidence that the defendant was neg- 
ligent and that his negligence was a proximate _ 
cause of the injury. . .” 


In McGettigan v. National Bank of Washington, 115 U.S. 
App. D.C. 384, 320 F. 2d 703 (1963), cert. denied, 375 U.S. 
943, a 9-year-old boy had taken a flare from a building owned 
by the defendant. There was evidence that the building was 
not occupied, was in disrepair with windows broken, and that 
it was a “hangout” for undesirables. There was also evidence 
that defendants had notice of this situation. The trial court 
granted a motion for summary judgment as to the defendants 
and the plaintiff appealed. The Court of Appeals reversed. 

As to the proximate cause issued, the Court stated: 


“ .. whether the negligence which we think 
can be made out on the facts here alleged will 
render the appellees responsible in damages 

is a question of proximate cause. We are told 
that the minor plaintiff's mother had an oppor- 
tunity to see the flare and left it in reach of the 
child injured by it. We agree that the record 
supports such a view of the facts. But we are 
not prepared to say that the defendants’ negli- 
gence, if any, was not a proximate cause of the 
injury. . - Furthermore, . . . even if two or more 
acts of negligence concur to produce a single 
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injury, one tortfeasor is not relieved of liability 

merely because his negligence was earlier in 

time. It may still be a proximate cause of the 

injury.” 320 F.2d at 709 (emphasis added) 
It is basic law that the law does not recognize only one proxi- 
mate cause of an injury. There is no “sole” proximate cause. 
To the contrary, several factors, for example, the acts or omis- 
sions of two or more persons, may work concurrently as the 
efficient causes of an injury, and in such a case each of the par- 
ticipating acts or omissions is regarded in law as a proximate 
cause. 


In Danzansky v. Zimbolist, 70 App. D-C. 234, 105 F.2d 
457 (1939), plaintiff was a passenger in defendant’s car when 
it collided with another car. Plaintiff brought suit against both 
the second car and the owner of the car in which he was riding. 
The jury found for the plaintiff. On appeal, defendant argued 
that in order to support the verdict it must be shown that the 
“sole” cause of the collision and the resulting injury was de- 
fendant’s negligence. The Court of Appeals properly held that 
“this is not the law.” 


“The mule is settled by innumerable authorities 
that if injury be caused by the concurring negli- 
gence of the defendant and a third person, the 
defendant is liable to the same extent as though 
it had been caused by his negligence alone.” 

See also, Washington & G.R.R. v. Hickey, 5 App. 
D.C. 436, affirmed, 166 U.S. 521 (1897). 


The Court goes on to quote from an opinion by the Supreme 
Court in Miller v. Union Pacific, 290 U.S. at 236-237: 


‘ 


operate 
the inju 
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proximate cause is not pertinent, for both are 
liable.” In such a case, as here, it is sufficient 
that the negligence constitute a contributing 
cause. (emphasis theirs) ‘If the negligence of 
the com contributed to it must necessar- 
ily have an immediate cause of, the acci- 
dent, and it is no defense that another was 
likewise guilty of wrong.’” 105 F.2d at 459 


In Winstead v. Hildenbrand, 81 U.S. App. D.C. 368, 159 
F. 2d 24 (1946), plaintiff brought action for malpractice against 
the defendant doctor for total blindness. Plaintiff was suffering 
from syphilis and he was being treated by defendant with injec- 
tions of tryparsamide. The trial court directed a verdict for the 
defendant on both negligence and proximate cause. This was 
reversed on appeal on both issues. As to the proximate cause 
the Court stated: 


“. .. The evidence showed that it was possible 
that the blindness might have been caused 
either by the syphilis itself or by the treatment, 
and that one of the first definite signs that 
tryparsamide is affecting the eyes is a sensation 
Ob git iadicang and wienitise eos liana 
diate examination should be made before con- 
tinuing the use of the drug. In the course of 

the trial plaintiff testified that he told the nurse 
. -. that he had experienced these light flashes. 
It is true that the nurse denied that he had made 
such a statement to her, but the jury were en- 
titled to determine the truth as between the two 
witnesses, and if the jury accepted plaintiff's 
statement in this respect, some ground would 
thereby have been established to justify the jury 
in reaching the conclusion that the proximate 
cause of plaintiff’s blindness was the continued 
use of the drug.” 
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The appellant relies on Quick v. Thurston, 110 U.S. App- 
D.C. 169, 290 F. 2d 360 (1961), and Brown v. Keaveny, 117 
U.S. App. D.C. 117, 326 F. 2d 661 (1963), as authority in this 
jurisdiction. A reading of these cases makes it readily apparent 
that, as authority here, they are misplaced. In both Quick and 
Brown the plaintiff relied on res ipsa loquitur and offered no 
evidence of negligence. This is certainly not the situation in 
the instant case. 


The appellants are seeking once again to capitalize on the 
situation involving the appellee’s treating physician, Dr. Riddick. 
The record is clear that this doctor testified in open court con- 
trary to his previously recorded medical records. When Dr. 
Robinson testified he did so unhesitatingly and consistently. 

His testimony, as previously referred to, established that the 
appellant’s negligence was the proximate cause of the surgery 


to appellee’s leg. After being instructed by the trial court, the 
jury decided in favor of the appellee. It is interesting to note 
that at no time has the appellant alleged error in the jury in- 
structions. Since there is evidence in the record supporting the 
jury verdict, and since the jury was admittedly properly in- 
structed, the verdict should be affirmed. 


CONCLUSION 


For the reasons set forth above, the appellee strongly urges 
that the verdict of the jury be affirmed. 
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